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INTRODUCTION

Freedom of association is a subject of such importance
that the International Labour Organisation has been promptea,
on the one hand, to adopt international standards and, on the
other hand, to set up special machinery to deal with it.
The standards adopted are set forth in the Freedom of Asso-
ciation and Protection of the Right to Organise Convention,
1948 (No. 87), and the Right to Organise and Collective Bar-
gaining Convention, 1949 (No. 98), which, to date, have been
ratified, respectively, by seventy-nine and ninety-one States.
The special machinery, which was set up in 1950-51, pursuant
to an agreement concluded. with the United Nations Economic
and. Social Council1, provides for intervention by two bodies:
the Fact-Finding and Conciliation Commission on Freedom of
Association and the Freedom of Association Committee of the
Governing Body.

The function of the Fact-Finding and Conciliation Com-
mission, composed of independent persons, is to carry out an
impartial examination of any complaint concerning alleged
infringements of trade union rights which may be referred to
it by the Governing Body. The Commission is essentially a
fact-finding body, but is authorised to discuss with the
government concerned the possibilities o± securing the ad-
justment of difficulties by agreement. Except in the cases
covered by article 26 of the 110 Constitution, which relates
to the examination of complaints in respect of ratified Con-
ventions, it may intervene only with the consent of the
government concerned. To date, two such cases have thus
been dealt with.

The Committee on Freedom of Association, set up by the
Governing Body of the 110 is tripartite in character.
Since its inception, it has been composed of nine regular
members and nine substitute members drawn from the Govern-2
ment, Employers' and. Workers groups of the Governing Body.

1
Resolution 277 (N) concerning trade union rights

(freedom of association), adopted by the Economic and
Social Council on 17 February 1950 during its 10th Session.

2
It has been laid down that representatives or

nationals of a State against which a complaint has been made,
or persons occupying an official position in a national
association of employers or workers which has filed a com-
plaint, are disqualified. from participating in the Committee
when it is examining the cases in which they are concerned.



Because of the quasi-judicial nature of the work of the Com-

mittee, its members participate in a personal capacity and
not as representing their governments or organisations. The
sessions of the Committee are held in private.

The Committee has to deal with oomplaints of infringe-
ment of freedom of association Which, to be receivable, must
be submitted either by governments or by organisations of
employers or workers.-'- Complaints may be presented against
a government whether or not it has ratified the freedom of
association Conventions.

Then a complaint is received it is communicated to the
government concerned for its obiservations, while the com-
plaining organisation is allowed a stipulated period in
which to supply further information in substantiation of its
complaint, which is likewise coirimunicated to the government.
The Committee may, at its discretion, decide that the sub-
stance of a government's reply should be communicated to the
complainants for comment, and, if comments are made thereon,
the government is given the opportunity to reply to them.

Once in possession of all this information, the Com-
mittee makes its recommendations to the Governing Body.

After examining a complaint the Committee may recommend
the Governing Body to refer it to the Fact-Finding and Con-
ciliation Commission. The Committee may also decide to
recommend to the Governing Body that the attention of the
government concerned be drawn to anomalies noted with a
view to steps being taken to remedy the situation.

In dealing with complaints, the Committee has taken a
series of decisions concerning freedom of association. In
this connection, the Committee has considered it appropriate
that, in discharging the responsibility eitrusted to it, it
should be guided in its task, among other things, by the pro-
visions approved by the Conference and embodied in the Con-
ventions on freedom of association,, which afford a basis for
comparison when particular allegations are being examined.

The Committee, having dealt with some 700 cases since
it was set upinl95l, has gradually taken a series of deci-
sions covering most aspects of freedom of association and
the protection of trade union rights. More than once the
wish has been expressed that a digest of these decisions
should be compiled for easy reference.

1 Complaints emanating from occupational organisations
are receivable only if they are presented by a national
orgonisation having a direct interest in the matter, by
international organisations of employers or workers having
consultative status with the 110 or by other international
organisations of employers or \orkers where the allegations
relate to matters directly affecting their affiliated
organisations.
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110: Resolutions Adopted by the International

labour Conference at Its 54th Session (Geneva, 1970),
Resolution 11111, paragraph 11.

In a resolution concerning trade union rights and their
relation to civil liberties, adopted unanimus1y by the
International Labour Conference at its 54th Session (Geneva,
1970), the Governing Body was invited, inter alia,
instruct the Director-General to publish and distribute
widely in a concise form the supplementary decisions taken
by the Committee on Freedom of Association".1

It is to meet this request that this digest has been
compiled, covering the work of the Committee on Freedom
of Association up to and including its 120th Report
(November 1970).

It is appropriate to note that the decisions of the
Committee have been taken in the light of the special cir-
cumstances prevailing in each case and accordingly, they
should be considered within the context in which they appear.
However, when examining a case, the Committee usually makes
reference to decisions which it has taken or mentioned pre-
viously when it has been faced with circumstances similar to
those in the case under examination, so that a certain con-
tinuity as regards the criteria employed by it in reaohin
its conclusions may be maintained. Accordingly, in the
present digest reference is made to oases in which the rele-
vant decision forms an integral part of the final conclu-
sions of the Committee and also to oases in which the Com-
mittee has confined itself to mentioning this decision as an
aspect of its line of argument, although its conclusion
might be different as a result of the special circumstances
of the case in question.

A list of the ILO publications in which the reports of
the Committee on Freedom of Association appear, and which
contain the examination of the various oases, will be found
above, on the reverse of the title page.



A. ESTABLISHMENT OF ORGANISATIONS

1. Right of workers and employers "without distinction
whatsoever1' to establish and join organisations

4,

General principles

A situation in which the workers in a country, after
the dissolution of all the trade unions, are unable to form
and join trade union organisations for the protection of
their interests, is contrary to generalay recognised principles
relating to freedom of association.

70th Report, Case No. 202, para. 133.

Any measures taken against workers because they attempted
to constitute organisations or to reconstitute workers1
organisations outside the official trade union organisation
would be incompatible with the principle that workers should
have the right to establish and join organisations of their
own choosing without previous authorisation.

60th Report, Case No. 143, para. 62; 95th Report,
Case No. 497, para. 317; 116th Report, Cases
Nos. 520 and 540, para. 261.

Article 2 of Convention No. 87 is designed to give
expression to the principle of non-discrimination in trade
union matters and that the words "without distinction
whatsoeverlT used in this Article mean that freedom of
association must be guaranteed without discrimination of
any kind on the basis of occupation, sex, colour, race,
beliefs, nationality, political opinion, etc., not only to
workers in the private sector of the economy but also to
civil servants and employees of public services in general.

110th Report, Case No. 519, para. 78.



Race
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See also: 72, 88.

A law which removes the right of African workers to
establish trade unions which can register and participate
in the industrial councils which may be set up for the
purpose of negotiating agreements and settling disputes
which constitutes a form of discrimination is inconsistent
with the principle accepted in the majority of countries
and embodied in the Convention adopted by the ILO that
workers without distinctiom whatsoever should have the
right to establish and, subject only to the rules of the
organisation concerned, to join organisations of their own
choosing without previous authorisation, and the principle
that all workers' organisations should enjoy the right of
collective bargaining.

15th Report, Case No. 102, para. 141.

In one case where trade unions attempting to organise
African workers were not recognised by the Administration,
their leaders were not allowed to negotiate, and where the
workers' representatives and the regional committees
(appointed by the Administration) were the official medium
for the purpose of making representations, these bodies
being in fact "the only medium", the Committee recalled the
importance which it attaches to the generally accepted
principle that workers without distinction whatsoever
should have the right to establish and join organisations
of their own choosing without previous authorisation.

85th Report, Cases Nos. 300, 311 and 321, paras. 111.5
and 146.

Political opinions

As regards a law enacted purely for a political reason,
namely, that of barring Communists in general, as citizens,
from all public life, the Committee considered that the
matter was one of internal national policy with which it



was not competent to deal and on which it should therefore
refrain from expressing any view. HoWever, in view of the
fact that mesures of a political nature may have an indirect
effect on the exercise of trade union rights, the Committee
drew attention to the views which it has expressed with
regard, first, to the principle that workers, without
distinction whatsoever, should have the right to join organisa-
tions of their own choosing and, secondly, to the importance
of due process in cases in which measures of a political
nature may indirectly affect the exercise of trade union
rights.

12th Report, Case No. 63, para. 276; 15th Report,
Case No. 102, para. 136; 70th Report, Case No. 314,
para. 97; 91st Report, Case No. 472, para. 13(b).

Civil servants and officials in the public service

7.

Taking account of the importance of employees of the
State and local authorities having the right to constitute
and register trade unions, the prohibition of the right of
association for workers in the service of the State is
incompatible with the generally accepted principle that
workers, without distinction whatsoever, shall have the right
to establish organisations of their own choosing without
previous authorisatjon.

Fourth Report, Case No. 5, par&. 25; 24th Report,
Case No. 1114, para. 245; 26th Report, Cases
Nos. 134 and 141, para. 100; 67th Report, Case
No. 305, para. 104; 69th Report, Case No,. 285,
para. 57; 84th Report, Case No. 423, para. 73;
95th Report, Case No. 335, para. 452.

8,

The denial of the right of publicly employed workers
to et up trade unions, as may privately employed workers,
with the result that their "associations" do not enjoy the
same advantages and privileges as do "trade unions", involves
discrimination in the case of government-employed workers
and their organisations, as compared with privately employed
workers and their organisations. Such a situation gives
rise to the question of compatibility of these distinctions
with Article 2 of Convention No. 87, according to which
workers "without distinction whatsoever" shall have the right
to establish and join organisations of their own choosing

-3
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without previous authorisatior, as well as with Articles 3
and. 8(2) of the Convention.

48th Report, Case No. 193, para. 52.

In one case where the port employees of a country had.
been placed in the position of government servants by custom
and agreement, outside the coverage of the Trade Unions Act,
and the Government had considered that it was thereby relieved.

of its obligation to apply Convention No. 87 (ratified. by
the country concerned), the Coamittee pointed. out that the
Government had assumed an international obligation to apply
its provisions to "workers without distinction whatsoever"
and that in these circumstances the provisions of the
Convention could. not be regarded as subject to modification
in the case of particular categories of workers because of
any private or national agreement, custom or other under-
standing subsisting between such categories of workers and
the Government.

48th Report, Case No. 193, para. 54.

Agricultural workers

A law which lays down that not less than 60 per cent
of the members of a trade union must be literate is incom-
patible with the principle established. in Convention No. 87
according to which workers, without distinction whatsoever,
have the right to establish organisations of their own
choosing. Article 1 of Convention No. 11 confirms this
principle and lays down that each Member of the International
Labour Organisation which ratifies this Convention undertakes
to secure to all those engaged in agriculture the same
rights of association and combination as to industrial workers.

24th Report, Case No. 1'44, para. 237.



11.

The Committee, while recognising fully that the estates
are private property, considered that, as the workers not
only work but also live on the estates, so that it is only
by entering the estates that trade union officials can
normally carry on any trade union activities among the
workers, it is of special importance that the entry into the
estates of trade union officials for the purpose of lawful
trade union activities should be readily permitted, provided
that there is no interference with the carrying on of the
work during working hours and subject to any appropriate
precautions for the protection of the estate. In this
connection, the Committee also drew attention to the
resolution adopted by the Plantations Committee at its First
Session in 1950 providing that employers should remove
existing hindrances, if any, in the way of the organisation
of free, independent and democratically controlled trade
unions by plantation workers and should provide such unions
with facilities for the conduct of their normal activities,
including free office accommodation, freedom to hold meetings
and freedom of entry.

Plantation workers

Fourth Report, Case No. 3L1., para
Case No. 239, paras. 180 and 181
Case No. 327, paras. 308 and 309
para. 375; 89th Report, Case No
119th Report, Case No. 611, para

Criminal record

12.

The Committee expressed the hope that legislation
providing that a person merely charged with an offence, but
not convicted thereof, may be deprived of the right to belong
to a trade union, would be re-examined.

Fourth Report, Case No. 10, para. 77.

168; 52nd Report,
76th Report,
Case No. 379,

'I'II, para. 95;
93.



-6--

2. Right of workers and. eloyers to establish and join
organisations 'of their own choosing"

General principles

13.
The Committee has emphasised the importance that it

attaches to the fact that workers and employers should in.
actual practice b able to form and join organisations of
their own choosing in full freedom.

Sixth Report, Case No. 3, para. lO22l.

Single trade unions

See also: 2, 62, 151, 152.

The Committee has pointed out that the International
Labour Conference, by including the words "organisations
of their own choosing" in Convention No. 87, made allowance
for the fact that in certain countries there are a number
of different workers' and employerst organisations which
an individual may choose to join for occupational, denomina-
tion&l or political reasons; but it did. not pronounce upon
the question whether it is in the interest of workers and
employers to have unified. organisetions rather than a number
of separate ones. But it also recognised. thereby the right
of any group of workers (or employers) to form breakaway
organisations if they think this desirable to safeguard
their material or moral interests.

36th Report, Case No. 190, para. 203.

15.
The Committee has recalled. that, while it may be to the

advantage of workers to avoid a multiplicity of trade union
organisotiors, unification of the trade union movement
imposed through state intervention by legislative means runs
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counter to the principle, embodied in Articles 2 and 11 of
Convention No. 87. The Committee of Experts of the ILO on
the Application of Conventions and Recommendations has
emphasised on this question that 'there is a fundamental
difference, with respect to the guarantees of freedom of
associativn and, protection of the right to organise, between
a situation in which a trade union monopoly is instituted or
maintained by legislation and the factual situations which
are found to exist in certain countries in which all the
trade union organisations join together voluntarily in a
single federation or confederation, without this being the
direct or indirect result of legislative provisions applicable
to trade unions and to the establisbment of trade union
organisations. The fact that workers and employers generally
find it in their interests to avoid a multiplication of the
number of competing organisations does not, in fact, appear
sufficient to justify direct or indirect intervention by
the State, and, especially, intervention by the State by
means of legislation."

Thile fully appreciating the desire of any government
to promote a strong trade union movement by avoiding the
defects resulting from an undue multiplicity of small and
competing trade unions, whose independence may be endangered
by their weakness, the Committee has drawn attention to the
fact that it is more desirable in such cases for a government
to seek to encourage trade unions to join together voluntarily
to form strong and united organisations than to impose upon
them by legislation a compulsory unification which deprives
the workers of the free exercise of their right of association
and thus runs counter to the principles which are embodied
in the international labour Conventions relating to freedom
of association.

67th Report, Case No. 30, paras. 260 and 264;
95th Report, Case No. 448, para. 124; 120th Report,
Cases Nos. 572, 581, 586, 596, 610 and 620,
para. 47.

16.

There one Government stated that it was not prepared
to "tolerate" a trade union movement split into several
tendencies and that it is determined to impose unity on
the whole movement the Committee recalled that Article 2
of Convention No. 87 provides that workers and employers
shall have the right to establish and to join organisations
"of their own choosing". This provision of the Convention
is in no way intended as an expression of support either
for the idea of trade union unity or for that of trade union
diversity. It is intended to convey on the one hand that
in many countries there are several organisations imong which
the workers or the employers may wisb to choose freely and,
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on the other hand, that workers and employers may wish to
establish new organisations in a country where no such
diversity has hitherto been found. In other words, although
the Convention is evidently not intended to make trade union
diversity an obligation, it does at least require this
diversity to remain possible in all cases. Accordingly,
any governmental attitude involving the thimpositionfl of a
single trade union organisation would be contrary to
Article 2 of Convention No. 87.

68th Report, Case No. 313, para. 56; 83rd Report,
Case No. 393, para. 63; 105th Report, Case No. 531,
para. 283.

A situation in which an individual is denied any
possibility of choice between different organisations, by
reason of the fact that the legislation permits the existence
of only one organisation in the sphere in which he carries
on his occupation, is incompatible with the principles
embodied in Convention No. 87; in fact, such provisions
establish, by legislation, a trade union monopoly which must
be distinguished both from union security clauses and
practices and from situations in which trade unions voluntarily
form a single federation or confederation.

65th Report, Case No. 266, para. 61;
83rd Report, Case No. 303, para. 191.

Certain provisions under which the Registrar may enrol
an applicant union for any particular industry in any
particular area if he is satisfied that no other union is
enrolled or registered for that industry in that area, are
inconsistent with the principle that workers, without
distinction whatsoever, should have the right to join freely
organisations of their own choosing.

15th Report, Case No. 108, para. 212.

The power to impose an obligation on all the workers
in the category concerned to pay contributions to the single
national trade union which is permitted to be formed in any
one occupation in a given area is not compatible with the
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principle that workers should have the right to join organisa-
tions "of their own choosing". In these circumstances, it
would seem that a legal obligation to pay contributions to
that monopoly trade union, whether workers are members or
not, represents a further consecration and strengthening of
that monopoly.

65th Report, Case No. 266, paras. 61 and 62.

Where the legislation provided that a trade union shall
consist of more than 50 per cent of the wage earners if it
is a wage earners' union, more than 50 per cent of the salaried
employees if it is a salaried employeest union, and more
than 50 per cent of the wage earners and of the salaried
employees if it is a mixed union, the Committee recalled
that such a provision is not in conformity with Article 2
of Convention No. 87, that it places a major obstacle in the
way of the establishment of trade unions capable of "further-
ing and defending the interests" of their members and more-
over has the indirect result of prohibiting the establishment
of a new trade union whenever a trade union already existed
in the undertaking or establishment concerned.

85th Report, Case No. 335, paras. 438 and 439.

The Committee suggested to one Goveri'ment that it
should amend its legislation so as to make it clear that
the fact that a trade union already exists for the same
class of employees as a new union seeking registration
organises or proposes to organise, or the fact that the
existing union holds a bargaining certificate in respect of
such class of employees, could not give rise to objections
of sufficient substance to justify the Registrar in refusing
to register the new union.

93rd Report, Case No. 303, para. 100.

The power given to the Registrar to refuse registration
when he is satisfied that a trade union already registered
is sufficiently representative of the workers in question
and, even more so, his power to refuse registration when
he considers that an existing registered organisation is
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likely to become sufficiently re:presentative of these
interests, is capable of being utilised so as to bring
about a unification of the trade union movment by legislative
means.

95th Report, Case No. 448, para. 124.

2.
As regards situations in which workers1 organisations

have themselves requested the unification of' the trade unions
and this desire has been. confirmed in such a way as to make
it equivalent to a legal obligation, the Committee has pointed
out that when a unified trade union movement results solely
from the will of the workers this situation does not require
to be sanctioned by legal texts, the existence of which
might give the impression that the unified trade union
movement is merely the result of existing legislation or
is kept in force only through such legislation.

8rd Report, Case No. 39, paras. 64 and 65.

Most representative unions

See also: 56, 214, 215, 216,
224, 225.

2L1..

In cases where the legislation, without any intention
of discrimination, confers on recognised unions, which are
in fact the most representative certain privileges in
connection with the defence of occupational interests which
only they are in a position to perform effectively, the
granting of such privileges may not be made subject to
conditions of such a nature as to bring into question
through their operation the fundamental guarantees of freedom
of association.

Sixth Report, Case No. 11, para. 95.

25.

Considering in one case the limited functions which
were, by law, open to certain categories of trade unions,



the Comrittee felt that the distinction made between trade
unions by the national legislation could have the indirect
consequence of restricting the freedom of the workers to
belong to the organisations of their choosing. The reasons
which led the Committee to adopt this position are as follows.
As a general rule, when a government can grant an advantage
to one particular organisation or withdxaw that advantage
from one organisation in favour of another, there is a risk,
even if such is not the government's intention, that one
trade union will be placed at an un! air advantage or dis-
advantage in relation to the others, which thereby constitutes
an act of discrimination. More precisely, by placing one
organisation at an advantage or at a disadvantage in relation
to the others, a government may either directly or indirectly
influence the choice of workers regarding the organisation
to which they intend to belong, since they will undeniably
want to belong to the union best able to serve them, even
if their natural preference would have led them to join
another organisation for occupational, religious, political
or other reasons. Thus, the freedom to choose is a right
expressly laid down in Convention No. 87.

58th Report, Case No. 231, paxas. 551 and 552.

26.
The Committee has pointed out that on several occasions, and

particularly during discussion on the diaft of the Right to
Organise and Collective Bargaining Convention, the Inter-
national Labour Conference referred to the question of the
representative character of trade unions, and, to a certain
extent, it agreed to the distinction sometimes made between
the various unions concerned according to how representative
they are. Article 3, paragraph 5, of the Constitution of
the ILO states the concept of 'tmost representativ&' organisa-
tions. Accordingly the Committee felt that the mere fact
that the law of a country draws a distinction between the
most representative trade union organisations and other
trade union organisations is not in itself a matter for
criticism, provided that such distinction does not accord
to the moat representative organisation privileges extending
beyond the privilege of priority, on the ground of its having
the largest membership, in representation for such purposes
as collective bargaining or consultation by governments or
for the purpose of nominating deJegates to international
bodies. In other words, this distinction should not have
the effect of depriving trade union organisations not
recognised as being among the most representative of the
essential means whereby they may defend the occupational
interests of their members, organise their administration
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and activities and formulate their prormrnes, as provided
for in Convention No. 87.

36th Report, Case No. 190, para. 193; 58th Report,
Case No. 220, paras. 37 and 38; Case No. 231,
paras. 511.5 and 511-6; 59th Report, Case No. 258,
paras. 11-8 and L9; 67th Report, Case No. 303,
para. 310; 77th Report, Case No. 368, para. 211-;
78th Report, Case No. 352, para. 165; 105th Report,
Case No. 531, para. 28k.

The Committee has considered that it is not necessarily
incompatible with the Convention to provide for the certifica-
tion of the most representative union in a given unit as
the exclusive bargaining agent for that unit, but this is
the case only if a number of safeguards are provided. In
this connection the Committee has pointed out that in several
countries in which the procedure of certifying unions as
exclusive bargaining agents has been established, it has
been regarded as essential that such safeguards should
inolud.e the following: (a) certification to be made by an
independent body; (b) the representative organisation to
be chosen by a majority vote of the employees in the unit
concerned; (c) the right of an organisation which fails
to secure a sufficiently large number of votes to ask for a
new election aft3r a stipulated period; (d) the right of
an organisation other than the certificated organisations
to demand a new election after a fixed period, often twelve
months, has elapsed since the prsvious election.

67th Report, Case No. 303, para. 292; 73rd Report,
Case No. 316, para. 911-.

The Committee has conceded that certain advantages,
especially with regard to representation, might be accorded
to trade unions by reason of the extent of their representa-
tiveness, but has taken the view that the intervention of
the public authorities with regard to advantages should
not be of such a nature as to influence unduly the choice
of the workers in respect of the organisation to which they
wish to belong.

92nd Report, Case No. 376, para. 31.
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The Committee has drawn attention to the importance
which it attaches to the principle that the determination
of the most representative trade union should always be
based on objective and pre-established criteria so as to
avoid any oportunity for partiality or abuse.

36th Report, Case No. 190, para. 195; 59th Repoz1t,
Case No. 258, para. 5L1.; 69th Report, Case No. 280,
para. 23; 77th Report, Case No. 368, para. 17;
85th Report, Case No. 341, para. 193; 92nd Report,
Case No. 376, para. 31.

The Committee has recalled that in certain cases a
prohibition of the establishment of an occupational organisa-
tion capable of "furthering and defending the interests"
of its members may result from the "recognition" by the
government of another organisation. The Committee of
Experts on the Application of Conventions and Recommendations,
in 1959, pointed out: "This is clearly the case, for example,
when the law itself specifies the privileged organisation
by name. It may also be the case where the regulations
relating to 'recognition' impose on the crganisations of
workers concerned a form which may restrict their freedom
of action and do not lay down 'objective' criteria for the
recognition for a fixed period of an organisation for the
purposes of 'representation' or 'negotiation'".

36th Report, Case No. 190, para. 205.

With regard to legislation which provides that the
union enjoying trade union status will lose that status if
it ceases to be sufficiently representative in character
and that in determining whether the association with the
smaller membership should retain its trade union status,
account shall be taken of the number of its members, its
trade union activity and its contribution to the defence
and protection of' occupational interests. The Committee
considered that the imprecise nature of the terms of the
part of the section which is cited above might permit of
abuse when the decision is taken by the Government whether
or not to permit a particular trade union to retain its
trade union status. The Committee pointed out that it would
seem that the independence of occupational organisations
in relation to the public authorities might be compromised
if the legislator or the executive power can effect a
discrimination between the various organisations concerned
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which is not based on objective criteria, and even more so
where the consequences of the distinction between the different
organisations are to reserve to certain organisations a
monopoly both in respect of the determination of conditions
of employment (collective bargaining, etc.) and in respect
of the representation and defence of the interests of the
workers in relation to the public authorities.

36th Report, Case No. 190, paras. 196-198.

Union security clauses

See also: 17, 409.

32.

In certain cases where the deduction of union contri-
butions and other forms of union protection were instituted,
not in virtue of the legislation in force but as a result
of collective contracts or established practice existing
between both parties, the Committee has declined to examine
the allegations made, basing its reasoning on the statement
of the Conimittee on Industrial Relations appointed by the
International Labour Conference in l94.9, according to which
Convention No. 87 can in no way be interpreted as authorising
or prohibiting union security arrangements, such questions
being matters for regulation in accordance with national
practice. According to this statement, those countries -
and more particularly those countries having trade union
pluralism - would in no way be bound under the provisions
of the Convention to permit union security clauses either
by law or as a matter of custom, while other countries which
allow such clauses would not be placed in the position of
being unable to ratify the Convention.

13th Report, Case No 96, paras. 130 and 131;
15th Report, Case No 11L, para. 59; 17th Report,
Case No. 120, para. 95; 26th Report, Case No. 162,
para. 18; 30th Report, Case No. 182, para. 108;
3Lfth Report, Case No. 130, para. 19; Case No. 188,
para. 34; 65th Report, Case No. 266, para. 59;
71st Report, Case No. 320, para. 43; 92nd Report,
Case No. 376, para. 40; Case No. 1+55, para. 220;
96th Report, Case No. 492, para. 121; 119th Report,
Case No. 621, para. 30.
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The Committee, reasoning on the basis of the declaration
made, in 1949, by the Committee on Industrial Relations of
the International Labour Conference, considered that legisla-
tion which provides that nobody shall be compelled to join
or not to join a trade union, does not in itself infringe
Conventions Nos. 87 and 98.

85th Report, Case No. 335, paras. 425 and 427.

There are many examples of countries in which the law
prohibits certain forms of union security arrangements and
many others in which the law permits such arrangements,
either formally or by reason of the fact that no legislation
on the matter exists at all. The Committee has considered
that the position is very different when the law imposes
union security - either in the form of making union member-
ship compulsory or by the making of union contributions
payable in such circumstances as to amount to the same thing.
The Committee has pointed out that when a worker can join
a different union as a matter of law, but is still obliged
to join a particular union - by law - if he wishes to retain
his employment, such a requirement would seem to be incom-
patible with his right to join the organisation of his
own choosing.

65th Report, Case No. 266, para. 60; 83rd Report,
Case No. 303, paras. 190-194.

There union security arrangements operate which require
membership of a given organisation as a condition of employ-
ment, there might be an unfair discrimination if unreasonable
conditions were to be imposed upon persons seeking such
membership.

15th Report, Case No. 114, para. 62.
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Government pressure or favouritisni

See also: 25.

The Committee, while noting that the measures taken
by the authorities of one country in application of an
Immigration and. Nationality Act relate to the sovereign
right which every country has to decide who shall and who
shall not be admitted to its territory, was of the opinion
that, if the application of these measures were to influence
workers in their free choice of a trade unioc or to result
in workers being dismissed or otherwise prejudiced because
of their trade union affiliatLons, they might infringe the
principle that workers have the right to join trade unions
of their own choosing.

1Llth Report, Case No. 95, para. 56.

The question as to how far the attitude publicly adopted
by a government towards a trade union organisation constitutes
an infringement of the workers' right to belong to organisa-
tions of their own choosing would seem to depend essentially
on factual circumstances; it might depend, for example, on
the terms in which the government complained against expressed
its point of view, on the conditions in which this view was
brought to the notice of the public or of the workers concerned
(press, utilisatton of the machinery of State, etc.) and on
any other elements which might make it possible to judge
whether the position taken up by the government did or did
not assume a coercive character or might probably have
exercised pressure on the workers concerned.

27th Report, Case No. 166, paras. 79 and 81.

The Prime Ministers of two countries had stated,
respectively, that a certain union would not be recognised
and that a specific federation would be dissolved by the
Government. The Committee recoamended that attention should
be drawn to the danger of such statements being interpreted as
intended to exert pressure on workers when exercising their
right to join organisations of their own choosing.

85th Report, Case No. L1.l5, paras. 2L.l_246;
93rd Report, Case No. 49L, paras. 333-335.
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39.

Generally the fact that a government is able to grant
the occupation of premises to a particular organisation. or
to evict a given organisation from premises which it has
been occupying in order to grant them to another organisation
may, even if this is not intended, lead to the favourable or
unfavourable treatment o± a particular trade union as compared
with others, and in this way constitute an act. of discrimina-
tion. More particularly, by according favourable or
unfavourable treatment to a given organisatioa as compared
with others, a government may be able to influence the choice
of workers as to the organisation which they are going to
join. Further, a government which deliberately acted in the
above manner would also violate the principle laid down in
Convention No. 87, that the public authoritios shall refrain
from any interference which would restrict the rights provided
for in the Convention or impede their lawful exercise;
more indirectly it would also violate the principle that
the law of the land shall not be such as to impair, nor be
so applied as to impair, the guarantees provided for in the
Convention. The Committee has expressed the view that it
would seem desirable that, if a government wishes to make
available certain facilities to trade union organisations,
these organisations enjoy equal treatment in this respect.

57th Report, Case No. 2L1.8, para. 28; 67th Report,
Case No. 277, para. 60; 79th Report, Case No. 361,
para. 98; 1OLI.th Report, Case No. 522, para. i4.

Restrictions concerninR race, minimum number of members,
supervisors and the structure of trade unions

Ll.O.

The prohibition of registration of mixed trade unions
(consisting of workers of different races) is not compatible
with the generally accepted principle that workers, without
distinction whatsoever, should have the right to establish
and, subject only to the rules of the organisation concerned,
to join organisations of their own choosing without previous
authorisation.

24th Report, Case No. 145, para. 209.

The Committee has recalled that the establishment of a
trade union may be considerably hindered or even rendered
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impossible when legislation fixes the minimum number of
members of a trade union at obviously too high a figure, as
is the case, for example, where legislation requires that a
works union must have at least fifty founder members.

48th Report, Case No. 191, para. 72.

42.

The Committee has considered that the requirement of
a minimum number of twenty members fixed by a legislation
does not seem excessive and therefore does not in itself
constitute an obstacle to the formation of a trade union.

90th Report, Case No. 335, para. 194.

4.3.

The Committee, while recognising that a provision that
goverument employees could organise only in unions catering
for them exclusively may be reasonable in certain circum-
stances, pointed out that the restriction was one which it
might be desirable to reconsider at an appropriate time.

Fourth Report, Case No. 30, paras. 155 and 156;
32nd Report, Case No. 179, para. 16.

By virtue of one local public service law, since the
negotiation requires to be at the regional level, the nego-
tiating organisation must also be one existing only at the
regional level; such a restriction constitutes a limitation
of the right of workers to establish and join organisations
of their own choosing and to elect their representatives in
full freedom.

54th Report, Case No. 179, para. 156.

To establish a limitative list of occupations with a
view to recognition of the right to associate would be
contrary to the principle that workers, without distinction
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whatsoever, must have the right to establish and to join
the organisations of their own choosing.

79th Report, Case No. 393, para. 145.

Discriminatory provisions, especially those involving
preferential treatment for unions having no Connection with
unions outside the province, which may exercise pressure on
workers to join a purely provincial union without ties rather
than another are not in harmony with the generally accepted
principle that workers should have the right to form and
join organisations of their own choosing, and that the law
of the land should not be such as to impair, nor should it
be so applied as to impair, the exercise of this right.
Moreover, they would not seem to be compatible with the
principle that workers' organisations should have the right
to establish and join federations and confederations of their
own choosing and that such organisations, federations or
confederations should have the right to affiliate with
international organisations of workers.

49th Report, Case No. 211, paras. 253 and 234.

As regards provisions which prohibit supervisory
employees from joining workers' organisations, the Committee
has taken the view that the eression "supervisor&' should
be limited to cover only those persons who genuinely
represent the interests of employers

66th Report, Case No. 179, para. 551.
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3. Right to establish organisations "without previous
authorisation"

Legal formalities and approval of by-laws

In its report to the 1948 International Labour
Conference, the Committee on Freedom of Association and
Industrial Relations declared that "the States would remain
free to provide such formalities in their legislation as
appeared appropriate to ensure the normal functioning of
industrial organisations". Gousequently, the formalities
prescribed by national regulations concerning the constitu-
tion and functioning of workers and employers' organisations
are compatible with the provisions of that Convention,
provided, of course, that the provisions in such regulations
do not infringe the guarantees laid dovm inConventionNo. 87.

First Report, Case No. 4, para. 47.

The Committee has recalled that "the principle of free-
dom of association might very often remain a dead letter if
employers and workers were required to obtain any previous
authorisation to enable them to establish an organisation, be
it authorisation concerning the formation of the trade union
organisation itself, need to obtain discretionary approval of
the constitution or rules of the organisation, or, again,
authorisation for taking steps prior to establishment of the
organisation". (1959 Report of the Committee of Experts on
the Application of Conventions and Recommendations.) This
does not mean -that the founders of an organisation are freed
from the duty of observing formalities as to publicity or
other similar formalities which may be prescribed by law.
However, such requirements must not be such as to be equiva-
lent in practice to previous authorisation, or as to consti-
tute such an obstacle to the establishment of an organisation
that they amount in practice to outright prohibition. Even
in cases where registration is optional, if such registration
confers on the organisation the basic rights enabling it to
"further and defend the interests" of its members, the fact
that the authority competent to effect registration has dis-
cretionary power to refuse this formality leads to a situation
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that is not very different from that in oases where previous
authorisation is required.

84th Report, Case No. 433, paras. 71-73;
85th Report, Case No. 335, para. 447; 114th
Report, Case No. 350, para. 42.

A legal provision in virtue of which the right of
association is subject to an authorisation given by a
government department in its sole discretion is incompatible
with the principle of freedom of association.

Fourth Report, Case No. 20, para. 110.

A requirement that union rules shall comply with
national statutory requirements does not constitute a
violation of the generally accepted principle that workers'
organisations should have the right to draw up theIr con-
stitutions and rules in full freedom, if such statutory
requirements themselves do not infringe the principle of
freedom of association and if approval of the rules by the
competent authority is not within the discretionary powers
of such authority.

65th Report, Case No. 266, para. 29.

There the approval of union rules is within the discre-
tionary powers of a competent authority this is not compatible
with the generally accepted principle that worker' organisa-
tions should have the right to draw up their constitutions
and rules in full freedom.

58th Report, Case No. 168, para. 78; 67th Report,
Case No. 303, para. 276; 105th Report, Oases
Nos. 473 and 477, para. 64.
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The requirement that a trade union shall have a
registered office is a normal requirement in a large number
of countries.

25th Report, Case No. 152, para. 238.

A situation in which the approval of trade union rules
by the administrative authorities as a necessary condition
for the legal existence of the organisation is accompanied
by a condition that such authorities shall at the same time
be satisfied, in their own discretion, that the proposed
organisation is justified in view of the economic and social
interests of the community, is not compatible with the
generally accepted principle that workers should have the
right to establish organisations "without previous
authorisation".

65th Report, Case No. 266, para. 34; 113th Report,
Case No. 266, para. 54.

A legislative provision which authorises the Secretezy-
General of the government, after consulting the appropriate
ministries, to raise an objection to the setting up of a
trade union within a period of three months from the date of
registration of its by-laws is in contradiction with the
basic principle according to which employers and workers
should have the right to establish organisations of their
choice without prior authorisation.

53rd Report, Case No. 232, paras. 54 and 55.

Reistraticn

See also: 18, 21, 22, 49, 55,
139.
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While recognising that it may be legitimate for registra-
tion, in certain circumstances, to confer advantages on a
trade union organisation in respect of such matters as
representation for the purposes of collective bargaining,
consultation by governments, or the nomination of delegates
-to international bodies, it should not, in normal circum-
stances, involve discrimination of such a character as to
render non-registered organisations subject to special
measures of police supervision of a nature which may restrict
the exercise of freedom of association.

74th Report, Case No. 298, para. 45; 107th Report,
Cases Nos. 251 and 414, para. 39.

It is true that if prior permission for the establish-
ment or functioning of a trade union were required from the
public authorities as a condition for the granting of
registration, this would undeniably constitute an infringe-
ment of the Convention. This, however, does not seem to be
the case, when the registration of trade unions consists
solely of a formality in which there is no question of
infringing guarantees laid down by the Convention.

20th Report, Cases Nos. 72 and 122, para. 67;
102nd Report, Case No. 516, para. 33.

The Committee considered it necessary to suggest to one
Government that it should establish a system of registration
by a registrar or other agency entirely independent of the
local authorities and whose decisions would be subject to a
right of appeal to the courts.

58th Report, Case No. 179, para. 385.

59

The Committee has drawn attention to the importance
which it attaches to the principle that workers' organisa-
tions should not be liable to be dissolved or suspended by
administrative authority, and to the principle that appeals
against the refusal or cancellation of registration of
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organisations by Trade Union Registrars should lie to the
courts (and not to the executive or administrative authority).

47th Report, Case No. 194, para. 111; 58th Report,
Case No. 251, para. 611.

In cases where the Registrar has to form his own judnent
as to whether the conditions for the registration of a trade
union have been fulfilled, although an appeal lies against
his decisions to the courts, the Committee has referred to
the observation made by the Committee of Experts on the
Application of Conventions and Recommendations according to
which, "the existence of a procedure of appeal to the courts
does not appear to be a sufficient giarantee; in effect this
does not alter the nature of the powers conferred on the
authorities responsible for effeøting registration, and the
judges hearing such an appeal ... would only be able to ensure
that the legislation had been correctly applied". The
Committee has drawn attention to the desirability of defining
clearly in the legislation the precise conditions which trade
unions must fulfil in order to be entitled to registration
and of prescribing specific statutory criteria for the
purpose of deciding whether such conditions are fulfilled or
not.

68th Report, Case Nc. 281, paras. 428 and 446;
70th Report, Case No. 194, para. 118; 74th Report,
Case No. 308, para. 87 and Case No. 363, para. 224;
84th Report, Case No. 415, paras. 58 and 59.

The Committee has recalled the importance which it
attached to judges being able to deal with the substance
of a case concerning a refusal to register to enable them to
decide whether or not the provisions on which the administra-
tive measures appealed against are based constitute a viola-
tion of the rights accorded to occupational organisations
by Convention No. 87.

74th Report, Case No. 308, para. 87; Case
No. 363, para. 224.
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The Committee has drawn attention to the risks of inter-
ference by the authorities responsible for effecting the
registration of trade unions when registration can be refused
not only because a sufficiently representative organisation
already exists, but also because the Registrar is satisfied
that an existing organisation is likely to become sufficiently
representative. Such a situation does not appear to be
compatible with the principle contained in Convention No. 87
according to which the law of the land should not be such as
to impair, nor should it be so applied as to impair, the
right of workers to form organisations of their own choosing
without previous authorisation.

95th Report, Case No. 448, para. 125.

The Committee has recalled that normal control of the
activities of trade unions should be effected a posteriori
and by the judicial authorities; and the fact that an
organisation which seeks to enjoy the status of an occupa-
tional organisation might in certain cases engage in acti-
vities foreign to trade union activities does not appear to
constitute sufficient reason for subjecting trade union
organisations a priori to control with respect to their
composition and with respect to the composition of their
management coimnittees. The Committee considered that refusal
to register a union because the authorities, in advance and of
their own independent judgment, consider that it might be
politically undesirable, would seem tantamount to submitting
the compulsory registration of a trade union to previous
authorisation on the part of the authorities, which is not
compatible with the provisions of Convention No. 87.

68th Report, Case No. 239, paras. 31 and 32.
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B. FREE FUNCTIONING OF ORGANISATIONS

1. Right to draw up by-laws and rules

See also: 79, 149.

Compulsory clauses

The provisions in the legislation of one country
required the inclusion in trade union rules of a declaration
of respect for the principles and purpose of the national
community, an express renunciation of any and every form of
activity, internal or external, which is contrary to the
interests of the nation and a recognition of the fact
that the trade union constitutes a factor required for
active co-operation with all the other factors of the national
economic system, and consequently a repudiation of the class
war. The Committee considered that such provisions, inasmuch
as they appeared to imply a degree of subordination of trade
unions to the economic policy of the overnment, were not
compatible with the generally accepted principles that
workerst organisations should have the right to draw up their
constitutions and rules, to organise their activities and to
formulate their programmes, that the public authorities
should refrain from any interference which would. restrict
this right or impede the lawful exercise thereof, and that
the law of the land should not be such as to impair, or be so
applied as to impair, the effective enjoyment of this right.

65th Report, Case No. 266, paras. 35-37.

In one case, where the legislation provided that it
should be the exclusive right of the general assembly of a
trade union to approve federation or amalgamation with other
unions, the Committee observed that the Government, inter-
preting the provisions concerning the formation and func-
tioning of a trade union organisation, has demanded
compliance with a requirement relating to the actual existence
of an organisation and having the purpose of guaranteeing the
right of the future members to participate democratically in
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the establishment of the organisation. The Committee also
considered that the legislation in question did not violate
trade union rights.

78th Report, Case No. 388, paras. 282-287.

In a case the legal prescription of certain majority
votes for the adoption of resolutions by the assembly of a
trade union related to a question of the highest importance
for the life of the organisation and the rights of its
members. The Committee considered that, in cases like
this, involving basic matters relating to the existence and
structure of a union and the fundamental rights of its
members (approval of by-laws and their amendments, establish-
ment of union contributions, exclusion of members, amalgama-
tion, affiliation or withdrawal, dissolution), the regulation
by law of the majority votes for the adoption of the decisions
involved does not imply interference contrary to the
Convention, provided that this regulation by law is not of
such a nature as seriously to impede the running of a trade
union in accordance with prevailing conditions, making prac-
tically impossible the adoption of the deciisions proper to it.

79th Report, Case No. 408, para. 181.

Legislation which minutely regulates the internal elec-
tion procedures of a trade union, determining the composition
of the principal organs, the days on which meetings are to
take place, the precise date for the annual general assembly
and the date on which the terni of trade union officers shall
come to an end, is incompatible with the rights afforded to
trade unions by Convention No. 87.

27th Report, Case No. 159, paras. 360-362.

The insertion in the rules of a trade union, on the
decision of the public authorities, of a clause whereby the
trade union must forward annually to the Ministry a series of
documents, namely a copy of the minutes of the last general
assembly, indicating precisely the names of the members
present, a copy of the General Secretary's report, as approved
by the Assembly, a copy of the Treasurer's report, etc.,
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failure to do so within a presci4ibed period resulting in the
union being deemed to have gone into liquidation, is incompa-
tible with the principles of freedom of association.

103rd Report, Cases Nos. 422, 473 nd 477,
paras. 160-163.

Model by-laws

69.

Any obligation on a trade union to base its constitution
on a compulsory model (apart from certain purely formal
clauses) would be to disregard 1he rules which ensure freedom
of association. The case is quite different when the
government merely makes specimen constitutions available to
organisations in process of creation without requiring them
to accept an obligatory model. The preparation of specimen
constitutions and rules for the guidance of trade unions which
there is no obligation to accept, does not, provided that the
circumstances are such that there is no compulsion or pressure
in fact to accept them in practice, necessarily involve any
interference with the right of organisations to draw up their
constitutions and rules in full freedom.

Sixth Report, Case No. 11, paras. 107 and 108;
66th Report, Case No. 298, paras. 516 and 518.
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2. Right freely to elect representatives

General principles

See also: 67, 140.

The Committee has drawn attention to the importance
which it attaches to the principle that woriers and their
organisations should have the right to elect their repre-
sentatives in full freedom and that the latter should have the
right to put forward claims on their behalf.

22nd Report, Case No. 148, para. 94.

Since the creation of workers' councils in a country
and councils of employers could constitute a p±eliminary
step towards the setting up of independent and freely
established workers' and employers' organisations, the
Committee has suggested to the Government of the country con-
cerned that all the offices in the councils of workers,
without exception, shall be occupied by persons freely elected
by all workers without any disqualification based on their
part in or attitude towards past events.

85th Report, Cases Nos. 294, 383, 397 and 400,
para. 373.

Racial discrimination

Legislative provisions which reserve to Europeans the
right to be members of the executive committees of mixed
trade unions (made up of workers of different races), are
incompatible with the principle that workers' organisations
should have the right to elect their representatives in full
freedom.

24th Report, Case No. 145, para. 209.
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Leaders employed in the profession or undertaking

If the national legislation lays down that all trade union
leaders must belong to the occupation in which the organisation
functions, there is a danger that the guaranteesprovided for in
Convention No. 87 may be set aside. In fact, in such cases
the laying off of a worker who is a trade union official can,
as well as making him forfeit his position as a trade union
official, affect the freedom of action of the organisation
and its right to freely elect its representatives, and even
encourage acts of interference by employers.

14th Report, Case No. 105, paras. 135-137;
32nd Report, Case No. 179, para. 20; 48th Report,
Case No. 193, para. 51; 86th Report, Case
No. 451, para. 140; 101st Report, Case No. 526,
para. 521.

Political opinions or activities

Where a body representing the workers in a dispute is
elected by those workers, the 'ight to elect their repre-
sentatives in full freedom is mstricted if some only of
those representatives, on the basis of their political
opinions, are chosen by a government as persons with whom it
will deal in an effort to mediate in the dispute. Where the
law of the land provides that the government may address
itself only to those who appear to be the representatives of
the workers of an undertaking and, in effect, to choose those
with whom it will deal, any selection on such a political
basis as to eliminate from those dealings, even indirectly,
the leaders of the organisation most representative of the
class of workers concerned would appear to result in the law
of the land being so applied as to impair the right of the
workers to choose their own representatives.

24th Report, Case No. 126, para. 94.

A law which debars from trade union office for a period
of ten years "any person taking part in political activities
of a Communist character" and which lists a number of legal
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presumptions whereby any person can be held to be "responsible
for taking part in political activities of a Communist
character" could involve a violation of the principle laid
down in Convention No. 87 which states that employers' and
workers' organisations have the right "to elect their
representatives in full freedom, to organise their administra-
tion and activities" and that "the public authorities shall
refrain from any interference which would restrict this right
or impede the lawful exercise thereof".

24th Report, Case No. 146, para. 273.

The Committee took the view that a law is contrary to
the principles of freedom of association when a trade
unionist can be barred from union office and membership,
because in the view of the Minister his activities might
further the interests of Communism.

85th Report, Cases Nos. 300, 311 and 321,
paras. 107 and 109.

Intervention by the authorities

See also: 116-127.

A recommendation by the political party in power, the
Council of Ministers and the legislative body concerning the
presidency of the central trade union organisation in a
country is incompatible with the principle establishing the
right of organisations to elect their representatives in full
freedom.

23rd Report, Case No. 111, para. 160.

The fact that the authorities should intervene during
the election proceedings of a union, expressing their
opinion of the candidates and the consequences of the
election, seriously challenges the principle whereby the



- 32 -

trade union organisations are entitled to elect their
representatives in full freedom.

73rd Report, Case No. 348, para. 112.

The Committee has drawn attexition to the generally
accepted principle that it should be left to the workers'
organisations themselves to make provision, in their laws
or rules, as to the majority of votes requisite for election
to union office.

58th Report, Case No. 179, para. 388.

Legislation which requires candidates for trade union
office to have obtained the approval of the Provincial
Governor, given on the basis of a report from the police
investigation department, is incompatible with the principle
that employerst and workers' organisations should have the
right to elect their representatives in full freedom.

26th Report, Cases Nos. 134 and 141, para. 103.

The following provisions are incompatible with the
right to hold free elections, namely those which involve
interference by the public authoXities in variou$ stages
of the electoral process, begiming with the obligation to
submit the candidates' names beforehand to the Ministry of
Labour, together with personal particulars, continuing with
the presence of a representative of the Ministry of Labour
or the civil or military authorities at the elections, and
culminating with the approval of the elections by ministerial
decision, without which they are invalid.

86th Report, Case No. 451, paras. 135 and 136.

The presence during trade union elections of an official
of the Prefecture is liable to infringe freedom of
association, and, in particular, to be incompatible with the
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principle according to which workers' organisations should
have the right to elect their representatives in full freedom
and the public authorities should refrain from any inter-
ference which would restrict this right or impede the lawful
exercise thereof.

50th Report, Case No. 240, para. 40; 52nd Report,
Case No. 239, para. 192.

The Committee has observed that there exist in a number
of countries legal provisions whereby an official who is
independent of the public authorities - such as a trade union
registrar - may take action, subec-t to an appeal to the
courts, if complaint is made or there are reasonable grounds
for supposing that irregularities have taken place in a trade
union election, contrary to the rules of the organisation
concerned. This, however, is quite a different situation
from that which arises when the elections can be valid only
after being approved by the administrative authorities.
The Committee has considered that the requirement of approval
by the authorities of the results of trade union elections is
not compatible with the principle of freedom of election.

65th Report, Case No. 266, paras. 45 and 47;
86th Report, Case No. 451, para. 135.

Re-election

The ban on the re-election of trade union officials is
not compatible with Convention No. 87. Such a ban, moreover,
could have serious repercussions on the normal development
of a trade union movement lacking in persons capable of
adequately carrying out the functions of trade union office.

86th Report, Case No. 451, para. 143.

Criminal record

See also: 140.
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85.

As regards legislation which provides that a sentence
by any court whatsoever, except for political offences, to a
form of imprisonment of one month or more, is a ground
incompatible with, or disqualifying from, the holding of
posts involving the leadership or administration of a trade
union, the Committee has taken tie view that such a general
provision could be interpreted iii such a way as to exclude
from responsible trade union posts any individuals convicted
for activities connected with the exercise of trade union
rights such as a violation of the laws governing the press,
and thus to curtail unduly the right of trade union leaders
to elect their representatives freely.

Sixth Report, Case No. 40, para. 513; 86th Report,
Case No. 451, para. 141.
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3. Right to organise administration and activities and to
formulate programmes

enera1 principles

Freedom o association implies not only the right for
workers and employers to form freely associations of their
own choosing but also the right, for the industrial associa-
tions themselves, to pursue lawful activities in defence of
their occupational interests.

Sixth Report, Case No. 12, para. 205.

Bearing in mind the principle that workers' organisations
should have the right to organise their administration and
activities, the Committee considered that the exercise of
goverrmiental supervision might impair the enjoyment of their
trade union rights.

Sixth Report, Case No. 50, para. 858.

Racial discrimination

Legislative provisions concerning the organisation, in
registered mixed trade unions, of separate branches for
workers o± different races, and the holding of separate
meetings by the separate branches are not compatible with the
generally accepted principle that workers' organisations
should have the right to draw up their constitutions and
rules and to organise their administration and activities.

24th Report, Case No. 145, para. 209.
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Administration of oranisations

See also: 66, 67, 68.

The Committee has drawn attention to the importance
which it has always attached to the principle that in every
democratic trade union movement the congress is the supreme
trade union authority.

23rd Report, Case No. ill, para. 164.

In view of the fact that in every democratic trade union
movement the annual congress of members is the supreme trade
union authority which determinee the regulations governing
the administration and activities of trade unions and which
lays down their programme, the prohibition of such congresses
would seem to involve an infringement of trade union rights.

First Report, Case No. 8, para. 66.

When legislation is applied in such a manner as to
impede the trade union organisations in using the services
of experts who were not necessarily elected officers, such
as industrial advisers, lawyers or attorneys able to
represent them in judicial or administrative dealings, there
would be serious doubt as to tb compatibility of such
provisions with Article 3 of Convention No. 87, according
to which workers' organisations shall have the right, inter
alia, to organise their administration and activities.

90th Report, Case No. 335, para. 201.

Activities and programmes

See also: 11, 64, 234.
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Any provision which gave the authorities, for example,
the right to restrict trade union activities in relation to
the activities and objects pursued by trade unions in the
vast majority of countries for the furtherance and defence
of the interests of their members, or the right to interfere
with the freedom of a trade union to fix the contributions of
its members and to administer and expend its funds as it
wishes on normally lawful trade union purposes, would be
incompatible with the principles of freedom of association.

48th Report, Case No. 191, para. 77.

The Committee considered that the extent to which the
part played by the trade unions in organising work competi-
tion and undertaking propaganda for production, or the carry-
ing out of economic plans, is consistent with the fulfilment
by the trade unions of their responsibility for protecting
the interests of the workers depends on the degree of free-
dom enjoyed by the trade unions in other respects.

21st Report, Case No. 19, para. 36; 22nd Report,
Case No. 58, para. 52.

The Committee considered that, while it is not called
upon to express an opinion as to the desirability of entrust-
ing the administration of social insurance and the supervision
of the application of social legislation to occupational
associations rather than to administrative state organs
except in so far as such a measure might restrict the free
exercise of trade union rights, this might be the case:
(1) if the trade Unions exercised discrimination in
administering the social insurance funds made available to
them for the purpose of exercising pressure on unorganised
workers; (2) if the independence of the trade union movement
should thereby be compromised.

23rd Report, Case No. ill, para. 134.

Legislation which permits the competent authorities to
ban any organisation which carries on any normal trade union
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activity, such as campaigning for a minimum wage, is
incompatible with the generally accepted principle that
the public authorities should refrain from any interference
which would restrict the right of workers' organisations to
organise their activities and to formulate their programmes
or impede the lawful exercise of this right.

85th Report, Cases Nos. 300, 311 and 321,
paras. 123 and 124.

Political activity and trade union independence

See also: 339-343.

In order that trade unions may be sheltered from poli-
tical vicissitudes and in order that they may avoid being
dependent on the public authorities, the Committee has
considered that it is desirable that occupational organisa-
tions, on the one hand, should limit the field of their
activities, without prejudice to the freedom of opinion of
their members, to the occupational and trade union fields,
and that the govermnent, on the other hand, should refrain
from interfering in the operation of trade unions.

Sixth Report, Case No. 2, para. 1012.

I-b would be desirable to have regard, in the normal
development of the trade union movement, to the principles
enunciated in the resolution on the independence of the
trade union movement adopted by the International Labour
Conference at its 35th Session (1952) that the fundamental
and permanent mission of the trade imion movement is the
economic and social advancement of the workers and that when
trade unions in accordance with national law and practice
of their respective countries and at the decision of their
members decide to establish relations with a political
party or to undertake constitutional political action as a
means towards the advancement of their economic and social
objectives, such political relations or actions should not
be of such a nature as to compromise the continuance of the
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trade union movement or its social or economic functions
irrespective of political changes in the country.

Sixth Report, Case No. 40, para. 563; 12th Report,
Case No. 61, para. 483; Righth Report of the ILO
to the United Nations, para. 305; 23rd Report,
Case No. 111, para. 118; 27th Report, Case No. 156,
para. 266; 51st Report, Case No. 233, para. 81;
84th Report, Case No. 423, para. 77; 85th Report,
Case No. 335, para. 430; 90th Report, Case
No. 422, para. 268; 108th Report, Case No. 530,
para. 51; 110th Report, Case No. 519, para. 76.

The Comniit-tee has reaffirmed the principle expressed
by the International Labour Conference in the resolution
concerning the independence of the trade union movement that
governments should not attempt to transform the trade union
movement into an instrument for the pursuance of political
aims nor should they attempt to interfere with the normal
functions of a trade union movement because of its freely
established relationship with a political party.

21st Report, Case No. 19, para. 29; 22nd Report,
Case No. 58, para. 35; 23rd Report, Case No. 111,
para. 121; 27th Report, Case No. 143, para. 138;
Case No. 160, para. 477; 110th Report,
Case No. 519, para. 76.

If trade unions are prohibited in general terms from
engaging in any political activities this may raise difficul-
ties by reason of the fact that the interpretation given to
the relevant provisions in practice may change at any moment
and considerably restrict the possibility of action of the
organisations. It would therefore seem that States should
be able, without prohibiting in general terms political
activities of occupational organisations, to entrust to the
judicial authorities the task of repressing abuses which
might, in certain cases, be committed by organisations, which
had lost sight of the fact that their fundamental objective
should be the economic and social advancement of their
members.

84th Report, Case No. 423, para. 77; 85th Report,
Case No. 335, paras. 431 and 432; 90th Report,
Case No. 422, para. 268; 108th Report, Case
No. 530, para. 52.
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4. Financial administration of trade unions

Union dues

See also: 19, 34, 66, 92.

A restriction imposed by law as to the amount which a
federation may receive from the unions affiliated to it may
appear to be contrary to the generally accepted principle
that workerst organisations should have the right to
organise their administration and activities and those of the
federations which they form.

Sixth Report, Case No. 50, paras. 850 and 851;
65th Report, Case No. 266, para. 31.

Protection and control of trade union funds

Measures for the protection of trade union funds against
misuse may be particularly necessary in the early stages of
the development of trade unions, but they are always liable
to be applied in a maimer involving serious interference with
the principle of freedom of association.

First Report, para. 35.

In one case the legislation of one country permitted, in
exceptional circumstances, the intervention of the
Government in the administration of trade union funds.
Before intervening, the General Directorate of Labour was
required to request the General Directorate of Internal
Revenue to verify the accounts, and inspect the administration
and investment of the funds. Only on report of the latter
authority was the General Directorate of Labour able, if it
deems it necessary for the protection of the interests of
the trade union or in case of absence or disability of its
responsible leaders, to make an official responsible for the
administration and investment of the union funds. This
intervention had to be limited to economic administration
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and could not extend to trade union activities proper. In
his administration, the official had to conform to the rules
of the trade union and to the decisions taken by its general
assembly; he had to aot as though he were himself an elected
leader of the union. Finally, the General Directorate of
Labour was required to end the intervention when the causes
which motivated it no longer existed. The Committee
emphasised the possibilities of abuse entailed by such a
procedure - however exceptional and temporary it may be -
and recommended a revision of the legislation in question.

Fourth Report, Case No. 10, para. 87.

While provisions contained in many legislations require
trade union accounts to be audited, either by an auditor
appointed by the trade union or, less frequently, appointed
by the Registrar of Trade Unions, it is generally accepted
that such auditor shall possess the required professional
qualifications nd be an independent person. Therefore,
a provision which reserves to the government the right to
audit trade union funds is not consistent with the generally
accepted principle that trade unions should have the right
to organise their administration and that the public
authorities should refrain from any interference which would
restrict this right or impede the lawful exercise thereof.

52nd Report, Case No. 191, para. 120.

Legislation imposing the obligation for a trade union
to have its account books stamped by the Ministry of Labour,
and its pages numbered, before they are taken into use
appears to aim only at preventing fraud. The Committee
took the view that such a requirement did not constitute a
breach of trade union rights.

79th Report, Case No. 393, paras. 153 and 154.

The Committee has observed that, in general, trade union
organisations appear to agree that legislative provisions
requiring, for instance, financial statements to be annually
presented to the authorities in a prescribed form and the
submission of other data on points which may not seem clear
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in the said statements, do not per Se infringe trade union
autonomy. In this connection the Committee has recalled
that measures of supervision over the administration of
trade unions may be useful if they are employed only to
prevent abuses and to protect the members of the trade union
themselves against mismanagement of their funds. However,
it would seem that measures of this kind may, in certain
cases, entail a danger of interference by the public
authorities in the administration of trade unions and that
this interference may be of such a nature as to restrict
the rights of organisations or impede the lawful exercise
thereof, contrary to Article 3 of Convention No. 87. It may
be considered, nevertheless, that there is a certain measure
of guarantee against such interference where the official
appointed to exercise supervision enjoys some degree of
independence of the administrative authorities and where he
is himself subject to the control of the judicial
authorities.

83rd Report, Case No. 399, para. 285.

106.

The legislation of one country provided that the
authorities may require presentation of balance sheets where
they deem this advisable (in addition to the accounts for
the ordinary financial year). According to these provisions,
the obligation to make the balance sheets available did not
appear to be a general one, applying to all organisations;
the authorities seemed able to inpose it, at their discretion,
on particular organisations only. Further, the legislation
enabled the Audit Department to undertake any kind of audit
called for by a government department, trade union authority
or workers' central organisation. The Committee considered
that these rules should be applied only in exceptional cases
when justified by grave circumstances - for instance pre-
sumed irregularities in the annual statement or irregularities
reported by members of the organisation - so as to avoid
any discrimination between one trade union and another and to
preclude the danger of excessive intervention by the
authorities which might hamper a union's exercise of the
right to organise its administration freely, and also to
avoid harmful and perhaps unjustified publicity or the
disclosure of information which might be confidential.

83rd Report, Case No. 399, paras. 286 and 287.
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The Commit-tee has drawn attention to the inipor-tance of
the principle whereby the property of trade unions should
enjoy adequate protection.

97th Report, Case No. 519, para. 18.

Financial independence

See also: 165.

Various systems of subsidising workers' organisa-tions
have very different consequences according to the form
which they assume, the spirit in which they are conceived
and applied and the extent to which the subsidies are granted
as a matter of right in virtue of statutory provisions or
are granted in the discretion of a public authority. The
repercussions which financial aid may have on the autonomy
of trade union organisations will depend essentially on
circumstances; they cannot be assessed by applying general
principles: they are a question of fact which must be
examined in each case in the light of the circumstances of
the case.

19th Report, Case No. 121, para. 180; 75th Report,
Case No. 341, para. 101.

The right o± workers to set up the organisations of
their own choice and of the freedom of such organisations to
draft their own statutes and internal regulations and to
organise their own management and activities presuppose
financial independence. Financial independence implies that
workers' organisations should not be financed in such a way
as to allow the public authorities to enjoy discretionary
powers over them.

24th Report, Case No. 121, para. 74;
75th Report, Case No. 341, para. 106.
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110.

Provisions governing the financial arrangements of
workers' organisations should not be of such a character
as to give the public authorities discretionary powers
over them.

25th Report, Case No. 152, para. 242.

A system whereby workers are bound to pay contributions
to a public organisation that finances trade union
organisations constitutes a serious threat to the indepen-
dence of these organisations.

75th Report, Case No. 341, para. 106.

112.

While trade union training deserves encouragement,
it should be provided by the unions themselves, which can
of course take advantage of any material or moral assistance
which the government may offer to them.

103rd Report, Case No. 385, para. 140.
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5. Non-interference by the public authorities

Control over the internal activities of trade unions

See also: 63, 81, 82, 83.

Legislation which accords to the Minister the right, in
his entire discretion, to investigate the internal affairs
of a trade union merely if he considers it necessary in the
public interest, is not in confoTmity with the principles
that workers' organisations should have the right to
organise their administration and activities without any
interference on the part of the public authorities which
would restrict this right or impede the lawful exercise
thereof.

95th Report, Case No. 448, paras. 143 and 145.

The principles established in Article 3 of Convention
No. 87 do not prevent the control of the internal acts of a
trade union if those inteflial acts violate legal provisions
or rules. Nevertheless, in order to gzarantee an impartial
and objective procedure, this control should be exercised
by the relevant judicial authority.

73rd Report, Case No. 348, para. 114; 93rd Report,
Cases Nos. 283, 329 and 425, para. 156;
101st Report, Case No. 503, para. 378;
114th Report, Case No. 510, para. 59;
Cases Nos. 574, 588 and 593, para. 228;
116th Report, Case No. 385, para. 187;
Case No. 558, para. 151.

There should be outside control only in exceptional
cases, when there are serious circumstances justifying this
course, since otherwise there would be a risk of limiting
the right that workers' organisations have, by virtue of
Article 3 of Convention No. 87, to organise their admini-
stration and activities without interference by the public
authorities which would restrict this right or impede its
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lawful exercise. The Committee considered that a law which
confers the power to intervene on a udicia1 official against
whose decisions appeal may be made to the Supreme Court, and
which lays down that a request for intervention must be
supported by a considerable part of the occupational category
in question, does not constitute a violation of these
principles.

118th Report, Case No. 559, paras. 178 and 179.

Removal of executive committees and the 1acing of trade
unions under control

The appointment by the government of persons to
administer the central national trade union on the ground
that such a measure was rendered necessary by the corrupt
administration of the unions wold be incompatible with
freedom of association in a normal period.

25th Report, Case No. 140, para. 269; 65th Report,
Case No. 266, para. 49.

The Committee has drawn attention, with respect to the
placing of certain unions under control, to the importance
which it attaches to the principle that the public authori-
ties should refrain from any interference which would
restrict the right of workers' organisations to elect their
representatives in full freedom and to organise their
administration and activities.

30th Report, Case No. 172, para. 204; 36th Report,
Case No. 192, para. 105; 41st Report, Case No. 199,
para. 69; 75th Report, Case No. 369, para. 39;
81st Report, Case No. 385, para. 140; 108th Report,
Case No. 510, para. 255; 109th Report, Case
No. 552, para. 85; 112th Report, Case No. 554,
para. 140; 114th Report, Cases Nos. 574, 588
and 593, para. 227.
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Legislation which accords to the public authorities the
power to remove the management committee of a union whenever,
in their discretion, they consider that they have "serious
and duly demonstrated reasons" and which empowers the
government to appoint management committees to replace the
elected committees of trade unions, are not compatible with
the principles of freedom of association. These provisions
can in no way be compared with those which, in some countries,
make it possible for the courts to declare an election
invalid for specific reasons defined by law.

65th Report, Case No. 266, paras. 49 and 50.

While recognising that certain events were of n
exceptional kind and may have warranted intervention by the
authorities, the Committee considered that for the taking
over of a trade union to be admissible, it must be temporary
and aimed solely at permitting the organisation of free
elections.

112th Report, Case No. 554, para. 138.

The power conferred on a person with a view to facili-
tating the normal functioning of a trade union organisation
should not be such as -to lead to limitations on the right
of trade union organisations to draw up their own rules and
regulations, to elect their representatives, to organise
their administration and to fommulate their programmes.

114th Report, Cases Nos. 574, 588 and 593,
para. 232.
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Removal or suspension of trade union leaders

The Committee has pointed out that the removal from
office by the government of trade union leaders is a serious
infringement of the free exercise of trade union rights and
has drawn attention to the desirability of refraining from
any governmental interference in the performance by trade
union leaders of trade union functions to which they have
been freely elected by the members of the trade unions.

21st Report, Case No. 19, para. 33.

A situation in which powers are given to the admini-
strative authorities to remove trade union executive
committees and to depose trade union leaders from their
trade union office, by reason of their political activities,
or where irregularities in the finances or elections of
trade unions have been detected, etc., may give rise to
abuse. The Committee has drawn attention to the desira-
bility of amending this procedure and of providing the
necessary safeguards to ensure that it shall not be
utilised in such a manner as to infringe the free exercise
of trade union rights.

36th Report, Case No. 185, para. 169; 50th Report,
Case No. 240, para. 50; 58th Report, Case
No. 234, paras. 570 and 571; 65th Report, Case
No. 266, para. 49; 73rd Report, Case No. 348,
para. 113; 79th Reporl, Case No. 393, para. 163;
83rd Report, Cases Nos 283, 329 and 425,
para. 156; 116th Report, Case No. 385, para. 187.

Since the suspension of the results of elections may
have similar effects to the suspension of the organisation
itself, the Committee has pointed out that measures of
suspension adopted by an administrative authority involve
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the risk that they may appear arbitrary, even when they are
provisional and tempoTary and. are followed by judicial
action.

73rd Report, Case No. 348, para. 114; 116th Report,
Case No. 558, para. 151.

Trade union leaders having been removed from office
not by the decision of members of -the trade unions concerned
but by the administrative authority and not, it would seem,
because of infringement of specific provisions of the trade
union rules or of the law, but because the said administra-
tive authorities had considered these trade union leaders
unsuitable to maintain "discipline" in their unions, the
Committee was of the view that measures of this kind appear
obviously incompatible with the principle that trade union
organisations have the right to elect their representatives
freely and to organise their administration and activities.

116th Report, Case No. 385, para. 188.

In order to avoid the danger of serious limitations on
the right of workers to elect their representatives in full
freedom, plain-te brought before labour courts by an admini-
strative authority challenging the results of trade union
elections should not - pending the final outcome of the
judicial proceedings - have the effect of suspending the
validity o± such elections.

113th Report, Case No. 266, para. 75.

The Commit-tee considered that it would be necessary
to delete the provisions appearing in legislation enjoining
respect for "the higher interests of the Nation and the
common good", on the basis of which labour courts are to
decide whether the conduct of trade union officers warrants
their dismissal, in view of the fact that -these provisions
are drafted in terms so wide that they fail to afford any
precise criteria for judicial decision.

113th Report, Case No. 266, para. 75.
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In the Committee's opinion it is of paramount importance
that measures for the dismissal, suspension or disualifica-
tion of trade union officials as a penalty provided by law
should not become enforceable except on the basis of a firm
sentence on the part of the competent judicial authority, or,
in any case, after the period allowed for the submission of
an appeal has elapsed without such an appeal having been
made.

114th Report, Case No. 510, para. 62.

Miscellaneous

One government having declared that the imposition of
a curfew is a measure taken for the sole purpose of preserv-
ing law and order and is not specifically aimed at the
activities of trade unions, the Committee considered,
nevertheless, that a curfew, if unreasonably applied, might
seriously curtail the exercise of trade union rights.

25th Report, Case No. 136, para. 152.

The Committee has drawn attention to the importance
of having regard, when taking the necessary measures to
fulfil a responsibility for the maintenance of public order,
to the possibility of the exercise of trade union rights
being endangered, and of taking adequate steps to ensure
that police officers observe the provisions of
Convention No. 87.

52nd Report, Case No. 239, para. 191.
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C. DISSOLUTION AND SUSPENSION
OF ORGANISATIONS

1. By legislative or administrative measures

See also: 59.

130.

The Committee has emphasised the importance which it
attaches to the generally accepted principle that employers'
and workers' organisations sho1d not be subject to suspension
or dissolution by administrative authority.

131.

Dissolution by the executive branch of the government
acting in the exercise of legislative functions like dissolu-.
tion by virtue of administrative powers, does not ensure the
right of defence which normal judicial procedure alone can
guarantee and to which the Committee continues to attach the
greatest importance.

17th Report, Case No. 109, para. 116; 57th Report,
Case No. 248, para. 45; 60th Report, Case No. 191,
para. 158; 68th Report, Case No. 313, para. 55;
84th Report, Case No. 403, para. 39; 105th Report,
Case No. 537, para. 296.

Sixth Report, Case No. 3, para. 1025;
para. 85; 27th Report, Case No. 143,
28th Report, Case No. 167, para. 135;
Case No. 172, para. 187; 44th Report,
para. 110; 48th Report, Case No. 191,
Case No. 193, para. 41i; 49th Report,
para. 228; 65th Report, Case No. 266,
67th Report, Case No. 303, para. 322;
Case No. 260, para. 92; 78th Report,
para. 183; 97th Report, Case No. 519,
101st Report, Case No. 419, para. 194;
Case No. 552, para. 85; 110th Report,
para. 45.

14th Report,
para. 187;
30th Report,
Case No. 194,
para. 70;

Case No. 211,
para. 55;
72nd Report,

Case No. 360,
para. 18;
109th Report,
Case No. 503,
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The dissolution of the trade unions decreed pursuant
to the law respecting full powers, constitutes a serious
infringement of the exercise of trade union rights.

Sixth Report, Case No. 2, para. 1012.

Then a Government had dissolved certain trade union
organisations during a period of serious internal troubles
comparable to actual civil war, the Committee pointed out
that it has always taken account of such circumstances when
considering measures taken by a government against trade
union organisations implicated in such events.

17th Report, Case No. 109, para. 118.

The suspension, by administrative authority, of the
legal personality o± a trade union is not compatible with
Article 4 of Convention No. 87.

87th Report, Case No. 408, para. 263.

Bearing in mind the powers conferred by the law of one
country on occupational associations with 'trade union status",
the Committee considered that the possibility under the
legislation of the adoption with immediate effect of measures
similar in character to the suspension or dissolution of a
workerst organisation by administrative authority constituted
a violation of the provisions of Article 4 of Convention
No. 87. In matters of this kind the Committee had to look
beyond the form of the action taken to its substantial nature
and effect. While the organisations in question may not have
been formally suspended or dissolved, the action taken in
respect of them was tantamount to suspension or dissolution
in its practical effect. Convention No. 87 as a guarantee
of fundamental freedom was concerned not only with words but
also with realities.

74th Report, Case No. 308, para. 85; 83rd Report,
Case No. 399, para. 288; 101st Report, Case No. 503,
para. 373.
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136.

Legislation which accords to the Minister the power
to order the cancellation of the registration of a trade
union in his entire discretion and, without any right of
appeal to the courts, is contrary to the principles of free-
dom of association.

95th Report, Case No. 448, paras. 143 and 145.



2. Intervention of the judicial authorities

137.
Where suspension measures are issued by administrative

authority, there may be a danger that they will appear to
be arbitrary, even though they are issued only temporarily
or for a limited time and as a preliminary to subsequent
court action.

If the principle that an occupational association may
not be subject to suspension or dissolution by administrative
decision is to be properly applied, it is not sufficient for
the law to grant the right of appeal against such administra-
tive decisions, but that the latter should not take effect
imtil the expiry of the statutory period for lodging an
appeal or until the confirmation of such decisions by a
judicial authority.

74th Report, Case No 363, para. 224; Case No. 308,
para. 86; 83rd Report, Case No. 399, para. 288;
101st Report, Case No. 503, para. 374; 113th Report,
Case No. 266, para. 87.

The Committee has emphasised the importance whioh it
attaches to the judges being able to deal with the substance
of a case, to enable them to decide whether or not the

provisions on. which the administrative measures appealed
against are based constitute a violation of the rights
accorded to occupational organisations by Convention No. 87.
In this respect it has recalled the statements made by it
and by the Committee of Experts in regard to refusal to
register an organisation; in effect, if the administrative
authority has a discretionary right to register or cancel
the registration of a trade union, the existence of a
procedure of appeal to the courts does not appear to be
a sufficient guarantee; the judges hearing such an appeal
could only ensure that the legislation had been correctly

54 -

Sixth Report, Case No. 11, paras.
65th Report, Case No. 266, pam.
Case No. 363, para. 224; Case No
83rd Report Oases Non. 283, 329
para. 156; 101st Report, Case No
para. 374.

63 and 64;
54; 74th Report,

308, para. 86;
and 425,

503,
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applied. The same problem may well arise in the event of
the suspension or dissolution of an occupational organisation.

83rd Report, Cases Nos. 283, 329 and. 2125,
para. 156.

1LI.O.

Under a number of legal systems persons axe disqualified
from being elected to or remaining in trade union office in
the event of their being convicted of certain serious penal
offences of a non-political nature. In such cases the trade
union must take steps, within a prescribed reasonable time,
to remove the person concerned from his union, office, on
pain of sanction which may vary in nature - fine, decertifica-
tion as a bargaining agent, or even dissolution, provided
that the dissolution has to be ordered by the ordinary courts
following a procedure attended. by all the guarantees afforded
by due process of law. If a union in such a case is dissolved
by the courts because it has not, within a reasonable time,
removed one of its officers following such a conviction, a
government might be able to argue that this did not necessarily
constitute an infringement of the principle that workerst
organisations should have the right to elect their representa-
tives in full freedom and that the public authorities should
refrain from any interference which would restrict this right
or impede the lawful exercise thereof or of the principle
that the law of the land should not be such as to impair,
nor should. it be so applied as to impair, the right to elect
representatives in full freedom. It may also be defensible
to enact legal provisions to the effect that where a parent
organisation is dissolved by a court of law because it had
maintained a convicted person in office in such cases, its
branches or locals may also be dissolved,, or that, if the
dissolved parent organisation is a federation or international
union, its constituent unions or affiliated unions shall
cease to belong - as they would automatically in fact - to
the dissolved federation or international union.

L9th Report, Case No. 211, para. 230.
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3. Voluntary dissolution

See also: 66.

The dissolution of a trade tnion organisation having
been decided by the free will of a congress convened in a
regular manner by all the workers concerned, the aoittee
was of the opinion that this dissolution or any consequence
resulting from it would not be regarded as having constituted
an infringement of trade union rights.

73rd Report, Case No. 338, para. Ll.2.
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L4 Reduction in the number of members

l2.
A legal provision which obliges a trade union to wind

itself up if its membership falls below twenty or forty
depending on whether it is an undertaking union or an
occupational union, does not in itself constitute an infringe-
ment of the exercise of trade unioji rights provided that such
winding-up is attended by all necessary legal guarantees to
avoid any possibility of an abusive interpretation of the
provision, namely the right of appeal to a court of law.

20th Report, Cases Nos. 72 and 122, para. 68.
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5. Liquidation of trade union funds arid assets

The Committee has accepted the criterion that, when an
organisation is dissolved, its assets should be provisionally
sequestrated and eventually distributed aiaong its former
members or handed over to the organisation that succeeds it.

24th Report, Case No. 144., para. 256; 4.5th Report,
Case No. 211, para. 108; 110th Report, Case No. 519,
para. 82.

The Committee has considered that the fact that the
Registrar, on dissolution of a wiion, acts as an official
liquidator, is not in itself a iqatter for criticism.

25th Report, Case No. 152, para. 244.

The Committee has noted that, under the law of one
country, it seems to be considered that the organisations
to which the property of dissolved unions is transferred
are the "successors" of those unions. In this connection,
the Committee has pointed out, however, that that expression
should not be taken to include unions which, in fact, merely
"take over" from dissolved unions, but unions which pursue
the aims for which the dissolved unions were voluntarily
established - and pursue them in the same spirit. Since the
unions in question had been dissolved by order of the
Government and since the organisation to which the property
of the dissolved unions had been transferred by virtue of
the law was precisely the one which was alleged to be a
"tool of the régime", the Committee considered that the
procedure adopted by the Government in this connection might
offer scope for abuse and, in any case, did iot appear to
be consistent with the principle regarding the distribution
of assets to successor trade unions.

110th Report, Case No. 519, paras. 82-86.
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D. RIGHT OF WORKERS' AND EMPLOYERS'
ORGANISATIONS TO ESTABLISH FEDERATIONS

AND CONFEDERATIONS

See also: 46, 65, 66, 140.

The Committee has recalled the importance that should
be attached to the principle laid down in Article 2, Convention
No. 87, that workers shall have the right to establish and
join organisations of their own choosing, a principle that
implies for the organisations themselves the right to establish
and join federations and confederations of their own choosing.

83rd Report, Case No. 393, para. 73.

The acquisition of legal personality by workers'
organisations, federations and confederations shall not be
made subject to conditions of such a nature as to restrict
the exercise of the right referred to in the preceding
paragraph.

103rd Report, Case No. SiLl-, para. 224.

The question as to whether a need to form federations
and confederations is felt or not is a matter to be determined
solely by the workers and workers' organisations themselves
after their right to form them has been legally recognised.

60th Report, Case No. 191, para. 150.

The normal principle in countries having an established
trade union movement is for the government to leave it to
the organisations concerned to draw up the rules for their
affiliation to federations. These rules normally provide
that the consent of either a simple majority or a fixed
proportionate majority of the members is required.

Sixth Report, Case No. 50, para. 848.
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Legislation which requires a minimum number of trade
unions or federations for the establishment of organisations
of higher degree and prevents the establishment of federations
and confederations bringing together the trade unions or
federations of different activities in a specific locality
or area is incompatible with Articles 5 and 6 of Convention
No. 87.

85th Report, Case No. 335, para. 400.

Then only one confederation of workers may exist in a
country and the right to form federations is limited
necessarily to such federations as the unions scheduled in
the law and such new unions as Would be registered with the
consent of the Minister might form, this is incompatible with
Article 5 of Convention No. 87.

83rd Report, Case No. 303, para. 180.

Legislation which permits the formation of only one
central trade union organisatioi is contrary to the principles
established in Convention No. 87.

85th Report, Case No. 274, para. 286.

Importance has been attached by the Committee to the
right to form federations grouping unions of workers engaed
in different occupations and industries. In this connection,
the Committee of Experts on the Application of Conventions
and Recommendations pointed out in respect of a provision
of national law prohibiting organisations of public officials
from adhering to federations or confederations of industrial
or agricultural organisaticns, that it seems difficult to
reconcile this provision with Article 5 of Convention No. 87.
It indicated, in the same observation, that while the legis-
lation permitted organisations of public officials to federate
among themselves, and provided for the official recognition
of such federations, these provisions did not appear to be
compatible with Article 6 of the Convention, which refers
to Article 2 of the Convention with respect to the establish-
ment of federations and confederations and adhesion to these



- 61 -

higher organisations. According to these provisions of the
Convention, trade union organisations should have the right
to establish federations or confederations "of their own
choosing without previous authorisation".

108th Report, Case No. 506, paras. 225 and 226.

1 54-.

Thile the prohibition of a single trade union catering
for industrial and agricultural workers is not n.ecessarily
contrary to the Convention, a government's refusal to permit
agricultural unions to affiliate with a national centre of
workers' organisations comprising industrial unions is
incompatible with Article 5 of the Convention.

108th Report, Case No. 506, para. 226.

Conditions laid down by law for the organisation of
federations, and in particular a condition that founding
unions based in different provinces must first ask permission
(which may be refused) from the Minister of a country, are
incompatible with the generally accepted principles of freedom
of association, which include the right of trade unions to
form such federations as they see fit.

116th Report, Case No. 558, para. 14.2.

It seemed to the Committee that a law forbidding close
links between the Congress of industrial relations in one
country and the agricultural and plantation workers had the
effect of depriving any union which might be formed in the
agricultural sector of the benefit of the experience and
facilities of this Congress, thereby rendering the formation
of an agricultural union particularly difficult. The Committee
pointed out that in certain cases such assistance could be
of great importance for the enjoyment of the right, guaranteed
to workers by Article 2 of Convention No. 87, to establish
and join organisations of their own choosing without previous
authorisation. In this connection, the Committee recalled
that, in accordance with Article 8(2) of the Convention, the
law of the land shall not be such as to impair, nor shall
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E. RIGHT OF WORKERS' AND EMPLOYERS'
ORGANISATIONS TO AFFILIATE WITH INTERNATIONAL

ORGANISATIONS OF EMPLOYERS AND WORKERS

1. General principles

International trade union solidarity constitutes one
of the fundamental objectives of any trade union movement
and underlies the principle laid down in Article 5 of
Convention No. 87 to the effect that any oranisation,
federation or confederation shall have the right to affiliate
with international organisations of workers and employers.

105th Report, Case No. 503, para. 212.

The Committee has emphasised the importance that it
attaches to the fact that no obstacle should be placed in
the way of the affiliation of workers' organisations, in
full freedom, with any international organisation of workers
of their own choosing.

Sixth Report, Case No. 3, para. 1026.

The Committee considered that there might be justifica-
tion for one complainant's contention that the principle of
the right of workers' organisations to affiliate with inter-
national organisations of workers includes by implication
the right to disaffiliate from an international organisation.

24th Report, Case No. 155, para. 13.

The Committee considered that it would appear difficult
to understand how the mere fact of the affiliation of a
national trade union to an international organisation could
extend the definition of "foreign society" to that national
trade union. The Committee drew attention to the importance
of national legislation not being applied in such a manner as
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to contravene the principle that trade union organisations
should be able to affiliate freely with international organisa-
tions of workers.

57th Report, Case No. 248, para. 42; 65th Report,
Case No. 266, para. 41.
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2. Intervention of the public authorities

Legislation which requires the obtaining of goverament
permission for the international affiliation of a trade
union is incompatible with the principle of free and voluntary
affiliation of trade iinio2as with international organisations.

Sixth Report, Case No. 50, para. 854; 60th Report,
Case No. 274, para. 280; 65th Report, Case No. 266,
para. 42.

When a national organisation seeks to affiliate with an
international organisation of workers the question as to
what conditions the national organisation attaches to its
application and the question as to whether it agrees or
disagrees with the international organisatioli in its attitude
to any political matter are questions which concern only the
respective organisations themselves; while disagreement
may influence the national organisation in deciding whether
to seek, maintain or withdraw from international affiliation,
it should not form a basis for government intervention.

28th Report, Case No. l69 para. 30.
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3. Consequences of international affiliation

163.

The principle that national organisations of workers
should have the right to affiliate with international organisa-
tions carries with it the right, for these organisations, to
make contact with one another and, in particular, to exchange
their trade union publications.

Sixth Report, Case No. L.0, para. 529; 12th Report,
Case No. 75, para. 288; lth Report, Case No. 101,
para. 72.

16k.

A necessary corollary of t1e right of affiliation with
international organisations is the right of national trade
union organisations to receive the benefits which may result
from such affiliation.

101st Report, Case No. 506, para. 421;
111th Report, Case No. 563, para. 58.

165.

Legislation which provides for the banning of any and
all organisations where there is evidence that they are under
the influence or direction of any outside source, and also
for the banning of any and all organisations where there is
evidence that they receive financial assistance or other
benefits from any outside source unless such financial
assistance or other benefits be approved by and channelled
through government is incompatible with the principles set
out in Article 5 of the Convention in so far as these
provisions apply to the right of trade unions to affiliate
with international workers' organisations.

101st Report, Case No. 506, paras. 4.1L1 and 4-23.
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4. Relations and contacts between national and international
organisations

The right of national workers' organisations to affiliate
to international workers' organisations, a right which
constitutes an important aspect of freedom of association,
normally carries with it the right for representatives of
national organsations to be in contact with and to participate
in the work of the international organisations to which their
organisations are affiliated.

The Committee has stressed this principle, while at the
same time reoognising that the refusal to grant a passport
(or visa) is a question which concerns the sovereignty of a
State.

Sixth Report, Case No. 40, para. 522; 12th Report,
Case No. 64, para. 96; Case No. 74, para. 180;
51st Report, Case No. 233, para. 91.

The Committee has stressed the same principle in cases
concerning the arrest of trade union leaders on account of
their taking part in a meeting of an international organisa-
tion or on account of their contacts with such an organisa-
tion.

12th Report, Case No. 65, para. 119; 78th Report,
Cases Nos. 397 and 400, para. 313; 95th Report,
Case No. 497, para. 317.

The formalities required before trade unionists can
leave a country in order to take part in international
meetings should be based on objective criteria, so as not
to involve the risk of infringing the right of trade union
organisations to send representatives to internattonal trade
union congresses.

89th Report, Case No. 437, para. 87.
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Participation in the work of international organisations
must be based on the principle Qf the independence of the

trade union movement. Full freedom should be given, within
the framework of this princip1e to representatives of trade
unions to take part in the work of the international workers'
unions to which the organisations they represent are affiliated.

Sixth Report, Case No. 40, para. 523.

As regards the prohibition against foreign representa-
tives of international organisations taking the floor at
trade union meetings, the Committee emphasises the importance
which it attaehes to safeguarding thc right of trade union
assembly and the right to national trade union organisations
to maintain relations with international occupational organisa-
tions.

19th Report, Case No. 133, para. 123.

In a case concerning the expulsion of a representative
of an international organisation because the authorities
believed that some of the activities inherent to his mission,
or undertaken by himself, constituted interference in internal
affairs, the Committee considered that the incident could
have been avoided through mutual discussion and pointed out
the usefulness, in situations of this kind, of seeking an
opportunity for agreement through appropriate discussions
in which goveroments as well as the representatives of inter-
national trade union organisations may fully clarify their
respective positions.

103rd Report, Case No. 520, para. 240.

In all cases governments have the right to take the
necessary measures to guar-intee public order and national
security, which includes ascertaicing the purpose of visits
to the country by persons age inst whom there are grounds for

suspicion from this point of view. The authorities should
check up on each specific case as quickly as possible and
should aim - on the basis of objective criteria - at
ascertaining whether or not there e:dst facts which might
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have real repercussions on public order and security. It
would be desirable, in situations of this kind, to seek an
areeiuent through appropriate discussions in which the
authorities as well as the leaders and organisations concerned
nay clarify their positions.

111th Report, Case No. 563, paras. 62 and 63.
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F. PROTECTION AGAINST ANTI-UNION
DISCRIMINATION

1. General princi1es

There a government has undertaken to ensure that the
right to associate shall be guaranteed by appropriate measures,
the guarantee, in order to be an effective guarantee, should,
when necessary, be ensured by measures which include the
protection of the worker against anti-union discrimination
in his employment.

11th Report, Case No 59, para. 63.

In accordance with Convention No. 98, a government must
take measures, whenever necessary, to ensure that protection
of workers is effective, which of course, implies that the
authorities must refrain fron any act likely to provoke or
have as its object anti-union discrimination against workers
in respect of their employment.

84th Report, Cese No 415, para. 60.

It would appear to be a generally accepted principle
that no person should be prejudiced in his employment by
reason of his trade union activities. The Committee
considers, therefore, that not merely dismissal but also
compulsory retirement or termination of services would be
contrary to this principle if the activities in respect of
which action was taken against an employee were in fact
lawful trade union activities.

Sixth Report, Case No. 47, para. 728.

It would not appear that sufficient protection against
facts of anti-union discrinination as set out in Convention
No. 98 is accorded by legislation which enables employers
in practice - on condition that they pay the compensation
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pTescribed. by law foT cases of unjustified dismissal - to
get rid of any worker, even if the true reason is his trade
union membership or activities.

78th Report, Case No. 36L, para. 73; 119th Report,
Case No. 611, paras. 104-107.
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2. Trade union leaders and representatives

See also: 196.

One of the fundamental principles of freedom of associa-
tion is that workers should enjoy adequate protection against
all acts of anti-union discrimination in respect of their
employment such as dismissal, demotion, transfer or other
prejudicial measures - and that this protection is particularly
desirable in the case of trade union officials because, in
order to be able to perform theix trade union duties in full
independence, they must have the guarantee that they will
not be prejudiced on account of the mandate which they hold
from their trade unions. The Committee has considered that
the guarantee of such protection in the case of trade union
officials is also necessary in o3?der to ensure that effect
is given to the fundamental priuniple that workers' organisa-
tions should have the right to elect their representatives
in full freedom.

19th Report, Case No. 97, para. L18; 30th Report,
Case No. 171l, para. 229; 4Lth Report, Case No. 200,
para. 157; 57th Report, Case No. 231, para. 120.

The Committee pointed out that one way of ensuring the
protection of trade union officials is to provide that these
officials may not be dismissed, either during their period
of office or for a certain time thereafter except, of course,
for serious misconduct. The Comflhittee also considered that
the guarantee of such protection in the case of trade union
officials is also necessary in order to ensure that effect
is given to the fundamental principle that workers' organisa-
tions should have the right to elect their representatives

in full freedom.

14th Report, Case No. 105, para. 134;
58th Report, Case No. 234, para. 578;
Gist Report, Case No. 256, para. 40;
66th Report, Case No. 271,, para. 463;
69th Report, Case No. 309, para. 122;
89th Report, Case No. 407, para. 30.



The principle that a worker or trade union official
must not suffer prejudice by reason of his trade union
activities does not necessarily imply that the fact that a
person holds a trade union office confers on him immunity
against dismissal irrespective of the circumstances.

14th Report, Case No. 105, para. l4.

According to the findings of a court, one of the essen-
tial reasons for the dismissal of a trade union official was
that he performed certain of the trade union activities in
his employer's time, using the personnel of his employer for
trade union purposes and using his business position to
exercise improper pressure on another employee - all this
iithout the consent of his employer. The Committee considered
that when trade union activities are carried on in this way
it is not possible for the person concerned to invoke the
protection of Convention No. 98 or to contend that, in the
event of dismissal, his legitimate trade union rights have
been infringed.

49th Report, Case No. 213, pala. 79.
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3. Machinery and procedures for assuring protection

The Committee considered that the existence in the

legislation of basic provisions prohibiting acts of anti-
union discrimination is not sufficient if these provisions
are not accompanied by effective procedures ensuring their
application in practice. Thus, for example, as was pointed
out by the Committee of Experts on the Application of
Conventions and Recommendations in its Conclusions of 1959,
it may often be difficult, if not impossible, for a worker
to furnish proof of an act of anti-union discrimination of
which he has been the victia. This shows the full importance
of Article 3 of Convention No. 98 which provides that machinery
appropriate to national conditio:ns shall be established,
where necessary to ensure respect for the right to organise.

73rd Report, Case No. 264, para. 75; 111th Relort,
Case No. 546, para. 77.

The CojnTrittee has recalled, that the Fact-Finding and
Conciliation Commission on Freedom of Association had stressed
the importance of providing expeditious, inexpensive and
wholly impartial means of redressing grievances caused by
acts of anti-union discriiination; it drew attention to the
desirability of settling grievances wherever possible by
discussion without treating the process of determining
grievances as a form of litigation, but, concluded the
Commission, in cases where there will be honest differences
of opinion or viewpoint, resort should be had to impartial
tribunals or individuals representing the final step of the
grievance procedure.

93rd Report, Case No. 420, para. 160.

Having regard to the fact that excessively lengthy
proceedings can result in a denial of justice, the Committee
has drawn. attention to the importance which it attaches to
expeditious proceedings for the examination of cases concern-
ing dismissals which could result from trade union activities,
in the absence of which the offended employee will feel a
growing sense of injustice, with consequent harmful effects
on industrial relations.

124th Report, Case No, 398, paras. 54 and 60.
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4. Miscellaneous

The requirement that a dockerts name aust be entered
on the Bureau Register for permanent employment does not
in itself imply interference with the right of association
provided that no anti-union, discrimination is exercised in
the compilation of the Bureau Register. No discrimination
in respect of employment should be exercised against a member
of a cleregistered union.

12th Report, Case No. 21, paras. 576 and 578.

The Committee is not called upon to pronounce upon the
question of the breaking of the contract of employment by
dismissal except in cases in whicb the provisions on dis-
missal imply anti-union discrimination.

27th Report, Case No. 143, para. 175; 103rd Report,
Case No. 490, para. 55.

The issue of a circular by the authorities to oblige
employers to cause prejudice to native workers wb.o might
take part in certain forms of trade union activity - such
as strikes, demonstrations, etc. - as well as certain other
forms of activity, e.g. absenteeism, not necessarily con-
stituting trade union activity, constitutes an interference
with the rights of workers to pursue concerted activities
through their trade unions and, in particular, involves a
breach of the generally accepted principle that workers
should enjoy adequate protection against acts of anti-
union discrimination in respect of their employment.

36th Report, Case No. 183, para. 125.

With regard to allegations concerning the dismissal of
trade unionists who absent themselves froni their work without
their enlployers* permission to attend a workers' education
course, the Committee, with due regard to the provisions of
Convention No. 98, and, while recognising in general the
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desirability of facilities being accorded to workers to
attend such courses, considers that their dismissal in such
circumstances does not appear in itself to constitute an
infringement of freedom of association.

89th Report, Case No. /i'iI, para. 107.

In one case the Committee found it difficult to accept
as a coincidence ixnvelated to txade union activity that heads
of department should have decided, immediately after a
strike, to convene disciplinary boards which, on the basis
of their service records, ordered the dismissal not only of
a number of strikers but also of the seven members of their
union committee.

95th Report, Case No. Ll9Ll., para. 301.

The Committee has emphasised the desirability of includ-
ing in procedures for the protection of public security the
safeguards necessary to avoid any infringement of trade
union rights. Taking note of the assurances given by one
Government, and interpreting them as meaning that an official
may not be dismissed solely on account of his affiliation
with a trade union of his own choosing without sufficient
proof of his disloyal inclinatiOns being furnished, the
Committee considered that the complainant had not furnished
proof that either the regulations as a whole or the procedure
followed with respect to dismissal of officials infringe
the exercise of trade union rights.

13th Report, Case No. 62, para. 69.

With regard to the special committees set up under a
law with a view to granting or refusing the

T certificates
of loyalty" rep.iired of certain workers in public utility
undertakings if they are to be engaged or retained in service,
the Committee recalled the desirability of ensuring that
restrictions imposed by the special committees in question
should in no case give rise to anti-union discrimination.

90th Report, Case No. 309, para. 20.
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The Committee, while noting in one cese that conditions
approaching civil war obtained, considered that specific
restrictions for the purpose of eliminating sabotage in
public utility undertakings should not in any case be such
as to give rise to anti-union discrimination.

2L1.th Report, Case No. 121, para. 69.

- 77
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G. PROTECTION AGAINST INTERFERENCE
BY EMPLOYERS IN THE AFFAIRS OF WORKERS'

ORGANISATIONS

With regard to legislation which contained no specific
provisions for the protection of workers' organisations from
acts of interference by employers and their organisations
and, which provided that, any case not provided for by the
legislation should be decided inter alia in accordance with
the provisions laid down in the Conventions and Recommenda-
tions adopted by the Internatioial Labour Organisation in so
far as they were not contrary to the laws of the country,
and in Convention No. 98 by virtue of its ratification, the

ColmBittee considered that it would be most appropriate for
the government to examine the possibility of adopting clear
and precise provisions ensuring the adequate protection of
workers' organisations against these acts of interference.

66th Report, Case No. 239, para. 115.

The issue of circulars by a company requesting its
employees to state to which trade union they belonged, even
though not intended to interfere with the exercise of trade
union rights, may not unnaturally be regarded as such an
interference.

Fourth Report, Case No. 5, para. 48.

The question of whether a government should exercise
statutory powers to institute legal proceedings in cases of
alleged interference by an employers' organisation with a
workers' organisation is a matter for the government itself
to decide, having regard to whether or not proceedings are
justified and are likely to be successful in any given case,
provided that refusal to act by the government does not
amount to a denial of justice or to a failure to ensure the
application of a guarantee provided for in an international
instrument.

52nd Report, Case No. 239, para. 172.
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In endorsing an observation made by the Committee of
Experts on the Application of Conventions and Recommendations
concerning a law, the Committee pointed out that it would be
extremely difficult for a worker who was dismissed b an
employer invoking, for example neglect of duty", -to prove
that the real motive for his dismissal was to be found in his
trade union activities. Purther, since lodging an appeal
in this case did not suspend the decision taken, the
dismissed trade union leader had, by virtue of the law, to
resign his trade union post when he was dismissed, the
Committee considered, that the law therefore made it possible
for managements of undertakings to hinder the activities of
a trade union and this ran counter to Artiole 2 of Convention
No. 98 aocording to which workers' and employers' organisa-
tions shall enjoy adequate protection against any acts of
interference by each other or each other's agents or members
within establishment, functioning or administration.

54th Report, Case No. 179, paras. 32 and 33.

The fact that one of the members of the government is
at the same time a leader of a trade union which represents
several categories of workers employed by the State, creates
a possibility of interference in violation of Article 2 of
Convention No. 98.

84th Report, Case No. 415, para. 62.
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H. NEGOTIATIONS AND COLLECTIVE AGREEMENTS

1. General principles

198
The right to bargain collectively in full freedom of all

wage earners not covered by the guarantees embodied in the
statutory conditions applicable to public officials is a
fundamental trade union right.

11th Report, Case No. 51, para. 55; 13th Report,
Case No. 62, para. 83; 27th Report, Case No. 154,
para. 261; 114th Report, Cases Nos. 503 and 576,
para. 102.

Collective agreements constitute the most certain method
for the determination on an equitable basis of wages and
conditions of employment in private industry.

11th Report, Case No. 51, para. 48.

The right to bargain freely with employers with respect
to conditions of work constituteS an essential element in
freedom of association, and trade unions should have the
right, through collective bargaining or other lawful means,
to seek to improve the living and working conditions of those
whom the trade unions represent, and the public authorities
should refrain from any interference which would restrict
this right or impede the lawful exercise thereof. Any such
interference, would appear to infringe the principle that
workers? and employers' organisations should have the right,
without such interference, to organise their activities and
to formulate their programmes.

44th Report, Case No. 202, para. 137; 65th Report,
Case No. 266, para. 65; 67th Report, Case No. 303,
para. 291; 75th Report, Case Nc. 341, para. 78;
85th Report, Cases Nos. 300, 311 and 321, para. 152;
116th Report, Case No. 551, para. 106; Case
No. 385, para. 177; 118th Report, Case No. 559,
para. 120.
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The Committee has pointed out the importance which it
attaches to the right of negotiation of representative
organisations, whether they are registered or not.

58th Report, Case No. 179, para. 298.

The question as to whether one party adopts an amenable
attitude or an unconiprising attitude towards the demands
of the other party is a matter for negotiation between the
parties within the law of the land.

16th Report, Case No. 107, para. 54; 28th Report,
Case No. 135, para. 25; 33rd Report, Case No. 189,
para. 30; 75th Report, Case No. 334, para. 19.

The Con-iniittee is not called upon to express a view on
systems of collective agreements in force in different
countries except in so far as such a system may impair the
right of trade unions to assume freely the defence of the
workers.

23rd Report, Case No. 111, para. 187; 27th Report,
Case No. 143, para. 169.

Intervention by a representative of the public authori-
ties in the drafting of collective agreements, unless it
consists exclusively of technical aid, is inconsistent with
the spirit of Article 4 of Convention No. 98.

105th Report, Case No. 266, paras. 128 and 129.

The use of collective bargaining for the purpose of
settling problems of rationalisation in undertakings and
improving their efficiency may yield valuable results for
both the workers and the undertakings. Nevertheless, if
this type of collective bargaining has to follow a special
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pattern which amounts to imposing bargaining on the trade
organisations on those aspects determined by the labour
authority; the period of negotiation not exceeding a speci-
fied time; and failing agreement between the parties, the
points at issue being submitted t. arbitration by the said
authority, such a statutory system does not conform to the
principle of voluntary negotiation which is the guiding
principle of Article 4 of Conveition No. 98.

116th Report, Case No. 541, paras. 71 and 72.
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2. Civil servants and other workers in the employ of the
State

With regard to obligations consequent upon the ratifica-
tion of Convention No. 98, the Committee has considered that,
by providing in its legislation, first, for negotiation
machinery and, secondly, for the conclusion of collective
agreements in respect of government-employed persons other
than those benefiting from statutory terms and conditions,
the Government appears to have acted in a manner consistent
with the stipulations contained in Article 4 of Convention
No. 98. With regard to the persons who do enjoy statutory
ternis and conditions, that is, persons engaged in the
administration and with whom Convention No. 98 does not deal
specifically, although it is not to be construed as prejudic-
ing their rights or status in any way, the Committee con-
sidered that the Government, by enabling them to present
grievances and representations through their organisations
with a view to their being taken into consideration by those
responsible for laying down or making recommendations con-
cerning the contents of their statutory terms and conditions,
adopted the principle most usually accepted in other
countries with respect to civil servants of this category,
whose situation under the law admits of negotiation but not
of the conclusion of collective agreements.

12th Report, Case No. 60, para. 43.

Under law concerning local public enterprise any agree-
ment involving the expenditure of funds not available from
the budget or funds of the local public enterprise shall not
be binding upon the local public body concerned and no funds
shall be disbursed pursuant thereto, until appropriate action
has been taken by the assembly of the local public body con-
cerned. In this connection the Committee pointed out that
the reservation of budgetary powers to the legislative
authority should not have the effect of preventing compliance
with the terms of awards handed down by compulsory arbitra-
tion tribunals, and it expressed the view that the applica-
tion of this principle should be effectively ensured in the
case of the exercise of budgetary powers by a local public
body in relation to collective agreements entered into by or
on behalf of that public body.

66th Report, Case No. 179, paras. 361 and 362.
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With regard to the administrative staff of a national
university, the Committee pointed out that the right to
present their claims is generally recognised for workers
belonging to similar categories.

104th Report, Case No. 534, para. 65.

With regard to a complaint concerning the right of
teachers to engage in collective bargaining, the Committee,

in the light of the principles contained in Convention
No. 98, drew attention to the desirability of promoting
voluntary collective bargaining, according to national
conditions, with a view to the regulation of terms and

conditions of employment.

118th Report, Case No. 573, para. 194.

Civil aviation technicians working under the jurisdiction

of the armed forces cannot be considered, in view of the

nature of their activities, as belonging to -the armed forces

and as such liable to be excluded from the guarantees laid
down in Convention No. 98; the rule contained in Article 4
of the Convention concerning collective bargaining should be

applied to them.

116th Report, Case Na. 598, paras. 375-378.
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3. Representation of workers by a trade union

See also: 26, 27, 44.

The Committee has expressed the view that, while the
public authorities have the right to decide whether they
will negotiate at the regional or national level on their
side, the workers, whether negotiating at the regional or
national level, should be entitled to choose as they wish the
organisation which shall represent them in the negotiations.

54th Report, Case No. 179, paras. 156 and 157.

Convention No. 98 calls (in Article 4) upon governments
to adopt measures to encourage and promote the full develop-
ment and utilisation of machinery for voluntary negotiation
between employers or employers' organisations and workers'
organisations, with a view to the regulation of terms and
conditions of employment. The Collective Agreements
Recommendation, 1951 (No. 91), paragraph 2(1), defines a
collective agreement as an agreement concluded between an
employer, a group of employers or one or more employers'
organisations and one or more representative workers'
organisations or, "in the absence of such organisations, the
representatives of the workers". The Committee observed
that the above-mentioned international instruments stress
the role of workers' organisations as one of the parties in
collective bargaining; they refer to representatives of
unorganised workers only when there is no organisation.
In these circumstances the Committee considered that direct
negotiation between the undertaking and its employees, by-
passing representative organisations where these exist, might
be detrimental to the principle that negotiation between
employers and organisations of workers should be encouraged
and promoted.

73rd Report, Case No. 264, paras. 68 and 69.

In a case where the direct offer made by the company to
its workers was merely a repetition of the proposals
previously made to the trade union, which had rejected them,
and where negotiations between the company and the trade
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union were subsequently resumed, the Committee therefore
considered that the complainants had not demonstrated that
there has been a violation of trade union rights.

75th Report, Case No. 334, para. 20.

In a case where the rights to represent all the employees
in the sector in question appeared to have been granted to
organisatioris which were representative to only a limited
'extent at the national level, -the Committee considered that,
if national legislation establishes machinery for the
representation of the occupational interests of a whole
category of workers, this representation should normally lie
with the organisations which have the largest membership in
the category concerned, and the public authorities should
refrain from any intervention that might undermine this
principle.

118th Report, Cases Nos. 589 and 594, paras. 81
and 82.

The fact that a trade union organisation is debarred
from membership of joint committees does not necessarily
imply infringement of the trade union rights of that
organisation. But for there to be no infringement, two
conditions must be met: first, that the reason for which a
union is debarred from participation in a joint committee
must lie in its non-representative character, determined by
objective criteria; second, that in spite of such non-
participation, the other rights which it enjoys and the
activities it can undertake in other fields must enable it
effectively to further and defend the interests of its
members within the meaning of Article 10 of Convention
No. 87.

93rd Report, Case No. 281, para. 71.

In a case where the overmnent, in the light of national
conditions, had restricted the right to engage in collective
bargaining to the two most representative national unions of
workers in general, the Committee considered that this should
not prevent a union representing the majority of workers of a
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certain category from furthering the interests of its members.
The Committee recommended that the Govermoent be requested to
examine the measures which it might take under national
conditions in order to afford this union the possibility of
being associated with the collective bargaining process so
as to permit it adequately to represent and defend the
collective interests of its members.

119th Report, Case No. 590, para. 63.

217.

While it may or may not be legitimate, accordin,g to
circumstances, for employers to pay off a crew in order to
secure less expensive labour, it would seem to be an inter-.
ference with the collective bargaining rights of employees
if this process is carried .out and difficulties placed in the
way of contact between the employees and their union by
means of misleading the authorities of a foreign State so
as to cause them to order a repatriation of the employees
which, according to the govermuent of that State, would not
have been required if the intention of reactivating the
ship had been revealed.

30th Report, Case No. 173, para. 58.
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4. Voluntary character of collective bargaining and
recognition of trade unions by employers

218

Nothing in Article 4 of the Convention places a duty on
the government to enforce collective bargaining by compulsory
means, with a given organisation; an intervention which would
clearly alter the nature of such bargaining.

13th Report, Case No. 9:6, para. 137; 75th Report,
Case No. 334, para. 19; 76th Report, Case No. 292,
para. 256.

A government having given legal recognition to trade
unions as competent to regulate employment relations, is not
under a duty to make collective bargaining compulsory.

17th Report, Case No. 97, para. 148.

A refusal by an employer to bargain with a particular
union has not been regarded by the Committee as an infringe-
ment of freedom of association appropriate for consideration
by the Committee; it has adopted this attitude on the basis
of the principle that collective bargaining must, if it is
to be effective, assume a volunbary character and not entail
recourse to measures of compulsion which would alter the
voluntary nature of such bargaining.

31st Report, Case No. 161, para. 33; 102nd Report,
Case No. 512, para. 19.

In a case where a union had been legally registered so
that it was legally free to conclude collective agreements
but where the Government was not bound by any law to enforce
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collective bargaining by compulsory means, the Committee took
the view that he free exercise of trade union rights had not
been infringed.

Sixth Report, Case No. 57, paras. 936 and 937;
Seventh Report, Case No. 52, paras. 22 and 23;
24th Report, Case No. 149, paras. 165 and 166;
45th Report, Case No. 204, para. 57; 58th Report,
Case No. 262, para. 661.

The Committee has emphasised the importance which it
attaches to the principle that employers, including
governmental authorities in the capacity of employers of wage
earners, should recognise for collective bargaining purposes
the organisations representative of the wage earners employed
by them.

17th Report, Case No. 73, para. 76; 30th Report,
Case No. 172, para. 185; 84th Report, Case
No. 415, para. 54; 116th Report, Case No. 598,
para. 378.

The Committee has attached considerable importance to
the principle whereby employers should recognise organisations
that are representative of workers in a particular industry
for the purposes of collective bargaining.

119th Report, Case No. 605, para. 75.

If there is a change in the relative strength of unions
competing for a preferential right or the power to represent
workers exclusively for collective bargaining purposes, then
it is desirable that there should be the possibility of a
review of the factual bases on which that right or power was
granted. In the absence of such a possibility, a majority
of the workers concerned might be represented by a union
which, for an unduly long period, could be prevented -
either in fact or in law - from organising its administration
and activities with a view to fully furthering and defending
the interests of its members.

109th Report, Case No. 533, para. 101.



- 90 -

225.

When two years have elapsed since the signature of a
five-year collective agreement, if a union other than that
which concluded the agreement ha become the majority union
and requests the cancellation of this agreement, the
authorities, notwithstanding the agreement, should make
appropriate representations to the employer regarding the
recognition of this union.

109th Report, Case No. 533, para. 102.



- 91 -

5. Collective agreements and legislation

The Committee, while recognising that it is not called
upon to consider the question of access to particular employ-
ments except in so far as the determination of such access
may affect the exercise of trade union rights, has considered,
that it is a generally accepted principle in the majority of
countries that trade unions should have the right, through
collective bargaining or other lawful means, to seek to
improve the living and working conditions of those whom the
trade unions represent, and that the public authorities
should refrain from any interference which would restrict
this right or impede the lawful exercise thereof.

15th Report, Case No. 102, para. 164.

The Committee has drawn attention, where job reserva-
tions have been determined by legislation, to the fact that
such provisions may tend to prevent the negotiation by
collective agreement of better terms and conditions, mainly
concerning access to particular employments, and thereby
to infringe the rights of the workers concerned to bargain
collectively and to improve their working conditions.

76th Report, Case No. 291, para. 194.

A legal provision which could be applied so as to super-
sede the conditions laid down in collective agreements or to
prevent the workers from negotiating such conditions as they
wish in future collective agreements, would infringe the
rights of the persons concerned to bargain collectively
through their trade unions.

15th Report, Case No. 102, para. 185.

In one case in which it was alleged that Article 4 of
Convention No. 98 had been infringed, because on one occasion
when lengthy negotiations had reached a deadlock the
Government gave effect to the claims of the union by an
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enactment, the Committee pointed out that such an argument
would, if carried to its logical conclusion, mean that in
nearly every country where the workers were not sufficiently
strongly organised to obtain a minimum wage, such a standard
being prescribed by law, Article 4 of Convention No. 98
would be infringed. Such an argunent would clearly be
untenable. If the Government adopted a systematic policy
of giving by law what the unions cannot obtain by negotiation,
the situation might call for reappraisal.

89th Report, Case No. 449, para. 72.

According to one legal system a certain number of
matters may be subject to colleOtive bargaining on questions
of labour in local public enter:prise. In such cases
concerning labour relations in local public enterprise where
an agreement has been concluded the terms of which are in
conflict with the by-law of the local public body concerned,
the chief of this body shall submit a Bill on the necessary
revision or abrogation of the by-law, in order that the said
agreement may cease to conflict with the by-law, to the
assembly of the local public body concerned for decision by
it; unless there is revision or abrogation of the by-law
in question, the agreement shall not take effect to the
extent that the provision is in conflict with it. The
Committee observed that the whole principle of settling
matters by collective agreement would be ineffective unless
it is recognised that there is an obligation to modify
by-laws so as to secure compliazice with collective agreements,
and so the question of modification ceases to be within the
discretion of the local public body.

66th Report, Case No. 179, paras. 359 and 360.

Legislation amending collective agreements which had
already been in force for some time and which prohibits
collective agreements concerning the manning of ships from
being concluded in the future, was not in conformity with
Article 4 of Convention No. 98.

106th Report, Case No. 541, paras. 12-16 and 19.
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232.
Legislation establishing that the Ministry of Labour

has powers to regulate wages, working hours, leave and
conditions of work, that these regulations must be observed
in collective agreements, and that such important aspects of
conditions of work are thus excluded from the field of
collective bargaining is not in harmony with Article 4 of
Convention No. 98.

116th Report, Case No. 551, para. 109.
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6. Approval of collective agreements by the public
authorities - collective agreements and state of the
economy

The requirement of previous approval by a government
authority to make an agreement valid might discourage the
use of voluntary collective bargaining between employers and
workers for the settlement of conditions of work. Even
thoigh a refusal by the authorities to give its approval
may sometimes be the subject of an appeal in the courts,
the system of official approval in itself is contrary to
the whole system of voluntary negotiation.

25th Report, Case No. 151, para. 312; 30th Report,
Case No. 143, paras. 123 and 124; 41st Report,
Case No. 143, para. 80; 65th Report, Case No. 266,
para. 73; 66th Report, Case No. 294, para. 495;
75th Report, Case No. 341, para. 78; 78th Report,
Cases Nos. 397 and 400, para. 327; 118th Report,
Case No. 559, para. 121.

Where intervention by the public authorities is
essentially for the purpose of ensuring that the negotiating
parties subordinate their intezests to the national economic
policy pursued by the government, irrespective of whether
they agree with that policy or not, this is not compatible
with the generally accepted principles that workers' and
employers! organisations should enjoy the right freely to
organise their activities and to formulate their programmes,
that the public authorities should refrain from any inter-
ference which would restrict this right or impede the lawful
exercise thereof, and that the law of the land should not be
such as to impair or be so applied as to impair the enjoyment
of such right.

65th Report, Case No 266, para. 70.

The Committee has taken tbe view that legislation which
permits the refusal to allow a collective agreement to be
filed on grounds only of errors of pure form is not in con-
flict with the principle of voluntary negotiation laid down
by Convention No. 98. On the other hand, if this provision
implies that a collective agreement may be refused on grounds
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such as incompatibility with the general policy of the
government, it amounts to a requirement that prior approval
be obtained before a collective agreement can come into force,
and infringes the principles of voluntary negotiation laid
down by the aforementioned Convention.

85th Report, Case No. 341, paras. 185 and 186.

While the demand for a readjustment of wages to the
cost of living may be mainly a question of an economic
character and not connected with freedom of association,
the same is not true with regard to the question as to the
method of fixing wages by collectiv-e agreements. The
development of procedures for the voluntary negotiation of
collective agreements in fact constitutes an important
aspect of freedom of association. However, it would be
difficult to lay down an absolute rule concerning this
matter because, under certain circumstances, governments
might feel that the economic position of their countries
called at certain times for stabilisation measures during the
application of which it would not be possible for wage
rates to be fixed freely through the medium of collective
bargaining.

Sixth Report, Case No. 55, para. 923; 106th Report,
Case No. 541, para. 16; 110th Report, CaseNo. 561,
para. 225; 116th Report, Case No. 551, para. 107.

If, as part of its stabilisation policy, a government
considers that wage rates cannot be settled freely through
collective bargaining, such a restriction should be imposed
as an exceptional measure and only to the extent that is
necessary, without exceeding a reasonable period, and it
should be accompanied by adequate safeguards to protect
workers' living standards.

110th Report, Case No. 503, para. 46.

In the case of certain collective agreements the terms
of which appear to conflict with considerations of general
interest, it might be possible to envisage a procedure
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whereby the attention of the parties could be drawn to those
considerations to enable them to examine the matter further,
it being understood that the final decision thereon should
rest with the parties.

85th Report, Cases Nos 294, 383, 397 and 400,
para. 378.

239.

Objections by the Committee to the requirement that prior
approval of collective agreements be obtained from the government
do not signify that ways could not be found of persuading the
parties to collective bargaining to have regard voluntarily in
their negotiations to considerations relating to the economic or
social policy of the government and the safeguarding of the
general interest. But to achieve this it is necessary first
of all that the objectives to be recognised as being in the
general interest should have been widely discussed by all
parties on a national scale through a consultative body such
as the National Social Policy Advisory Board, in accordance
with the principle laid down by the Consultation (Industrial
and National Levels) Recommendation, 1960 (No. 113). It
might also be possible to envisage a procedure whereby
the attention of the parties could be drawn, in certain
cases, to the considerations of general interest which might
call for further examination of the terms of agreement on
their part. However, in this connection, persuasion is
always to be preferred to constraint. Thus, instead of
making the validity of collective agreements subject to
governmental approval, it might be provided that every
collective agreement filed with the Ministry of Labour
would normally come into force a reasonable length of time
after being filed; if the public authority considered that
the terms of the proposed agreement were manifestly in
conflict with the economic policy objectives recognised as
being desirable in the general interest, the case could be
submitted for advice and reconuneladation to an appropriate
consultative body, it being understood, however, that the
final decision in the matter rested with the parties to the
agreement.

85th Report, Case No. 341, para. 187; 118th Report,
Case No. 559, para. 122.
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I. THE RIGHT TO STRIKE

1. General principles

The Cornaittee has taken the view that allegations
relating to the right to strile are not outside its coni-
petence in so far as they concern the exercse of trade
union rights.

30th Report, Case No. 177, para. 76; 41st Report,
Case No. 143, para. 91; 58th Report, Case No. 221,
paras. 109 and 111; 60th Report, Case No. 191,
para. 155; 67th Report, Case No. 299, para. 98;
71st Report, Case No. 273, paras. 67 and 73;
79th Report, Case No. 380, para. 68; 8rd Report,
Case No. 303, para. 217; 104th Report, Case No. 493,
para. 73; 105th Report, Case No. 524, para. 245;
111th Report, Case No. 546, para. 79; 116th Report,
Case No. 385, para. 167; 118th Report, Cases
Nos. 589 and 594, para. 59; 120th Report, Case
No. 604, para. 150.

The right to strike by workers and their organisations
is generally recognised as a legitimate means of defending
their occupational interests.

Fourth Report, Case No. 5, para. 27; 15th Report,
Case No. 102, pare. 180; 25th Report, Case No. 152,
para. 217; 30th Report, Case No. 172, para. 202;
45th Report, Case No. 212, para. 80; 60th Report,
Case No. 274, para. 266; 66th Report, Case No. 294,
para. 481; 90th Report, Case No. 490, para. 39;
106th Report, Case No. 523, para. 32; 110th Report,
Case No. 519, para. 79; 113th Report, Case No. 266,
para. 158; 116th Report, Case No. 385, para. 167;
118th Report, Cases Nos. 589 and 594, para. 59.



242.

The right to strike is one of the essential means
through which workers and. their organisations may promote
and. defend their occupational interest.

The Committee has emphasised the importance which it
attaches, where strikes are prohibited or subject to restric-
tions, to ensuring adequate guarantees to safeguard to the
full the interests of the workers thus deprived of an.
essential means of defending their occupational interests,
and has pointed out that the restriction should be accompanied
by adequate, impartial and speedy conciliation and arbitra-
tion proceedings in which the parties concerned can take
part at every stage.

60th Report, Case No. 274, para. 266; 65th Report,
Case No. 266, para. 77; 66th Report, Case No. 294,
para. 481; 67th Report, Case No. 303, para. 307;
69th Report, Case No. 307, para. 89; 95th Report,
Case No. 461, para. 246.

In referring to its recommendation that restrictions
on the right to strike would be acceptable if accompanied by
conciliation and arbitration procedures, the Committee has
made it clear that the recommendation in question refers not
to the absolute prohibition of the right to strike as such
but to the restriction of that right in essential services
or in the public service, in relation to which the Committee
has stated that adequate guarantees should be provided to
safeguard the workers' interests.

76th Report, Case No. 294, paras. 284 and 285;
85th Report, Case No. 1ll1, para. 224; 99th Report,
Case No. 490, para. 39; 101st Report, Case No. 527,
para. 531.
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Second Report, Case No. 28, para. 68;
Case No. 177, para. 76; 41st Report,
para. 91; 58th Report, Case No. 221,
78th Report, Case No. 364, para. 84;
Case No. 343, para. 26; 87th Report,
para. 89.

30th Report,
Case No. 143,
para. 109;
82nd Report,
Case No. 363,
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There the right to strike is accorded to workers and
their organisations, there should be no racial discrimination
with respect to those to whom it is accorded.

15th Report, Case No. 102, para. 154; 36th Report,
Case No. 183, para. 131.

Vhile the Committee has always regarded the right to
strike as constituting a fundamental right of workers and
of their organisations, it has regarded it as such only in
so far as it is utilised as a means of defending their
economic interests.

27th Report, Case No. 156, para. 287.

The Committee has taken the view that the prohibition
of strikes by reason of their non-occupational character or
where they have been designed to coerce a government with
respect to a political matter or where the strike was directed
against the government's policy and was not in furtherance
of a trade dispute does not constitute an infringement of
freedom of association.

Second Report, Case No. 23, para. 49; Sixth Report,
Case No. 40, para. 547; 11th Report, Case No. 86,
para. 21; 25th Report, Case No. 136, para. 177;
28th Report, Case No. 170, para. 143; 36th Report,
Case No. 178, para. 56; 46th Report, Case No. 208,
para. 15; 49th Report, Case No. 299, para. 92;
Case No. 192, para. 168; 58th Report, Case No. 221,
para. 109; 66th Report, Case No. 298, para. 542;
67th Report, Case No. 303, para. 315; 70th Report
Case No. 298, para. 360; 74th Report, Case
No. 363, para. 233; Case No. 367, para. 145;
76th Report, Case No. 29, para. 156; 87th Report,
Case No. 363, para. 89; 93rd Report, Cases Nos. 409
and 456, para. 225; 96th Report, Case No. 1+91,
para. 62; 116th Report, Case No. 385, para. 167.

The Committee has expresed the hope that governments,
desiring to see labour relations develop in an atmosphere
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of mutual confidence, will have recourse, when dealing with
situations resulting from strikes and lookouts, to measures
provided for under common law rather than to emergency
measures, which involve a danger, by reason of their very
nature, of certain restrictions being placed on fundamental
rights.

Seventh Report, Case No. 56, para. 69; 25th Report,
Case No. 152, para. 217; 27th Report, Case No. l'4-3,
para. 186; 30th Report, Case No. 172, para. 204;
36th Report, Case No. 192, para. 104; 74th Report,
Case No. 294, para. 183.

In one case where a general strike against an ordinance
concerning conciliation and arbitration was certainly one
against the Government's policy, the Committee considered
that it seemed doubtful whether allegations relating to it
could be dismissed at the outset on the ground that it was
not in furtherance of a trade dispute, since the trade
unions were in dispute with the Government in its capacity
as an important employer following the initiation of a measure
dealing with industrial relations which, in the view of the
trade unions, restricted the exercise of trade union rights.

58th Report, Case No. 221, para. 109.

In one case, while the complainants alleged, among the
motives for the strike, police interference in trade union
activity, poor wages and bad conditions, the Government
itself stated that the proclaimed reason for the strike was
to give a warning to the Government for better wages for

African workers. The strike appeared to have been a
general strike called by the central African workers' organisa-
tion and therefore the Committee considered the Government
might have been partially involved in its role as an employer,
in the claims made for bettor wages. This seemed to the
Committee, in accordance with the view it expressed in circum-
stances having certain points of analogy with the present
case, to make it seem doubtful whether the allegations could
be dismissed at the outset on the ground that the strike was
not in furtherance of a trade dispute.

70th Report, Case No. 298, para. 361.
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The solution of a dispute over a point of law following
a difference in interpretation of a legal text should be
left to the competent courts. The prohibition of strikes
in such a situation does not constitute a breach of freedom
of association.

119th Report, Case No. 611, paras. 97 and 98.

The Committee has drawn attention to the danger of
abuse entailed by a régime under which, while the right to
strike is recognised by the Constitution of the Community,
it is left to the governmental authorities alone to determine
in their discretion the limitations which shall be placed
upon its exercise.

4-6th Report, Case No. 208, para. 17.

The prohibition against the calling of strikes by
federations and confederations is not compatible with
Article 6 of the Convention, which. applies Article 3 of the
Convention with respect to the functioning of federations
and confederations. According to Article 3, trade union
organisations shall have the right "to organise their
administration and activities and to formulate their
prograrrni'es", while the public authorities shall refrain
"from any interference which would restrict this right or
impede the lawful exercise thereof".

92nd Report, Case No. 454, para. 193.
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2. Prerequisites and temporary restrictions

It is necessary for the conditions that have to be
fulfilled, under the law, in order to render a strike lawful,
to be reasonable, and, in any event, not such as to place a
substantial limitation in the means of action open to trade
union organisations.

37th Report, Case No. 170, para. 41; 41st Report,
Case No. 172, para. 157; 46th Report, Case No. 208,
para. 14; 58th Report, Case No. 192, para. 445;
92nd Report, Case No. 454, para. 185.

The Committee has emphasised that, although a strike
may be temporarily restricted by law, until existing facilities
for negotiation, conciliation and arbitration can be brought
to bear, such limitation should be accompanied by adequate,
impartial and speedy conciliation and arbitration proceedings
in which the parties concerned can take part at every stage.

22nd Report, Case No. 148, para. 100; 30th Report,
Case No. 177, para. 76; Case No. 181, pam. 94;
45th Report, Case No. 212, para. 80; 58th Report,
Case No. 221, para. 111; 60th Report,
Case No. 191, para. 155; Case No. 274, para. 266;
92nd Report, Case No. 454, pam. 186; 99th Report,
Case No. 506, para. 89; 118th Report, Case No. 559,
para. 139.

The Comaittee has recognised in a number of cases that
prior notification to the administrative authority and pro-
vision for compulsory conciliation and arbitration in
industrial disputes before calling a strike are provided
for in the laws or regulations of a substantial number of



countries and, that reasonable provisions of this type cannot
be regarded as an infringement of freedom of association.

With regard to the majority vote required by one law for
the declaration of a legal strike (two-thirds of the total
number of members of the union or branch concerned), nor.-
compliance with which may entail a penalty by the administra-
tive authorities going as far as dissolution of the union,
the Committee recalled. the conclusions of the Committee of
Experts on the Application of Conventions and Recommendations
to the effect that such legal provisions constitute an inter-
vention by the public authorities io. the activities of trade
unions which is of a nature to restrict the rights of such
or3anisations, contrary to Article 3 of the Convention.

79th Report, Case No. 408, para. 182; 82nd Report,
Case No. 454, para. 188.

The Committee has accepted as a temporary restriction
on strikes provisions prohibiting strike action in breach
of collective agreements.

Fourth Report, Case No. 5, para. 27; 15th Report,
Case No. 102, para. 180; 25th Report, Case No. 152,
para. 217.

- a03 -

Fourth Report, Case No. 5, para. 27;
Case No. 47, para. 724; Case No. 50,
25th Report, Case No. 151, pam. 309;
Case No. 170, para. 41; 41st Report,
para. 157; '+6th Report Case No. 208
58th Report, Case No. 192, para. /1115;
Case No. 307, para. 96; 74th Report,
para. 233; 79th Report, Case No. 405
82nd Report, Case No. 343, pam. 26;
para. 185.

Sixth Report,
para. 864;
37th Report,

Case No. 172,
para. 15;
69th Report,

Case No. 363,
para. 83;
Case No. 454,
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3. Restrictions in essential services and in the civil
service

See also: 244, 270, 279, 280.

The Committee considers that, where the right to strike
is restricted or prohibited in certain essential undertakings
or services, adequate protection should be given to the
workers to compensate them for the limitation thereby placed
on their freedom of action with regard to disputes affecting
such undertakings and services.

12th Report, Case No. 60, para. 53; 17th Report,
Case No. 73, para. 72; 24th Report, Case No. 146,
para. 278; 25th Report, Case No. 136, para. 176;
Case No. 151, para. 308; 56th Report, Case No. 233,
para. 60.

The Committee has pointed out, that it would not appear
to be appropriate for all publicly owned undertakings to be
treated on the same basis in respect of limitations of the
right to strike without distinguishing in the relevant legis-
lation between those which are genuinely essential because
their interruption may cause public hardship and those which
are not essential according to this criterion.

54th Report, Case No. 179, para. 55; 60th Report,
Case No. 274, para. 271; 108th Report, Case No. 524,
para. 28; 118th Report, Cases Nos. 589 and 594,
para. 90.

With regard to legislation ihich leaves the govermoent
a good deal of latitude in deciding which activities are
considered to be public services - which, in certain cases,
might not coincide with those that come under the heading
of an "essential service' (for example, banks, petroleum
companies) the Committee has taken the view that its
principle regarding the prohibition of strikes in "public
services" might be set aside if a strike were declared
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illegal in one or more firms which were not performing an
"essential service" in the strict sense of the term.

7L.th Report, Case No. 363, para. 230.

As regards legislation which establishes a list of
govermnent services in which strikes are prohibited and
which also includes activities that do not appear to be
essential in character such, for example, in normal circum-
stances, as general dock work, aircraft repairs and all
transport services, and where the Goverument can extend this
list, the Committee has suggested to the Government concerned
the possibility of considering an amendment to the legisla-
tion so that, if it should be decided to prohibit strikes
in certain cases, the latter should be confined to services
which were essential in the strict sense of the word.

118th Report, Cases Nos. 589 and 59L,
paras. 90-92.

The Committee has considered that civil servants enjoy-
ing statutory terms and conditions ace, in the majority of
countries, denied the right to strike as a normal condition
in the legislation governing their employiuent.

12th Report, Case No. 60, para. 52.

26k.

Recognition of the principle of freedom of association
in the case of public officials does not necessarily imply
the right to strike.

Sixth Report, Case No. 55, para. 919.

265.

The Committee has stressed the importance which it
attaches, whenever strikes in essential services or in the
civil service are forbidden or subject to restriction, to
ensuring adequate guarantees to safeguard to the full the
interests of the workers thus deprived of an essential
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means of defending their occupational interests; it has
also pointed out that the restriction should be accompanied
by adequate, impartial and speedy conciliation and arbitra-
tion procedures, in which the parties can take part at every
stage and in which the awards are binding in all cases on
both parties; these awards, once they have been made,
should be fully and promptly implemented.

30th Report, Case No. 181, para. 94; 54th Repot,
Case No. 179, para. 60; 69th Report, Case No. 285,
para. 63; 74th Report, Case No. 363, para. 220;
76th Report, Case No. 294, para. 286; 78th Report,
Case No. 364, para. 79; 85th Report, Case No. 411,
para. 224; 98th Report, Case No. 503, para. 259;
99th Report, Case No. 490, para. 39; 101st Report,
Case No. 527, para. 531; 106th Report, Case No. 523,
para. 33; 110th Report, Case No. 519, para. 79;
Case No. 561, para. 224; 112th Report, Case No. 385,
para. 75; 118th Report, Oases Nos. 589 and 594,
para. 60; Case No. 573, para. 194; 120th Report,
Case No. 604, para. 150.

266.

As regards the nature of appropriate guarantees, in
the case of restriction of the night to strike in essential
services and the civil service the Committee came to the
conclusion that allegations relating to the denial of the
right to strike did not call for further examination after
having noted that this denial was accompanied by certain
guarantees to safeguard the interests of the workers - a
corresponding denial of the right of lockout, provision of
joint conciliation procedure and, where and only where,
conciliation fails, the provision of joint arbitration
machinery. As regards the nature of the system in question,
the Committee pointed out that restrictions on the right to
to strike must be accompanied by adequate impartial and speedy
conciliation and arbitration proceedings in which the parties
concerned can take part at every stage. Bearing in mind
that, in conformity with a law the Executive Power was
responsible for the final settlement of disputes in state
undertakings, the Committee considered that the above con-
ditions did not all exist.

30th Report, Case No. 172, paras. 178-180;
58th Report, Case No. 192, paras. 447 and 448;
71st Report, Case No. 273, paras. 70-72.
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The reservation of budgetary powers to the legislative
authority should not have the effect of preventing com-
pliance with the terms of awards handed down by the coxu-
pulsory arbitration tribunal. Any departure from this
practice would detract from the effective application of
the principle where strikes by workers in essential services
are prohibited such prohibition should be accompanied by the
provision of reconciliation procedure and of impartial
arbitration machinery, the awards of which are binding on
both sides.

5Llth Report, Case No. 179, para. 60.

In mediation and arbitration proceedings the essential
point is that all the members of the bodies entrusted with
such functions should not only be strictly impartial but,
if the confidence of both sides, on which the successful
operation even of compulsory arbitration rel1y depends,
is to be gained and maintained, they should also appear to
be impartial both to the employers and to the workers
concerned.

54th Report, Case No. 179, para. 61.
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4. Restrictions designed to assure the safety of the
undertakinç

Restrictions on the right to strike in certain sectors
to the extent necessary to comply with statutory safety
requirements are normal restrictions.

12th Report, Case No.60, para. 81; 82nd Report,
Case No. 343, para. 45.

In accordance with one law after having exhausted the
conciliation procedure and given the statutory notice of
intention to strike, the postal or other workers covered by
the Labour Code, who are not covered by compulsory arbitra-
tion provisions, are bound to ensure that the services "are
maintained by a sufficient number of workers, so that the
essential requirements of the public can be met". The
Committee considered that this provision was in such general
terms, that, if it should be interpreted restrictively, it
might be construed as implying that any reduction at all
in the services affected means that the essential require-
ments of the public were not met. There legislation does
permit workers in an essential service or industry to call
a strike - and, therefore, does not oblige their disputes
to be submitted to arbitration - the law does not normally
go further than to require the strikers to maintain in work
the minimum number of workers necessary to protect installa-
tions and machinery and comply with statutory safety measures.
The Committee had regard to this fact when it accepted as
normal restrictions on the right to strike in the coal-mining
industry which, without limiting the right to cease production,
refused the right to strike to persons required to protect
installations and comply with statutory safety requirements,
and when it noted that, in rspect of the public sector, a
government was entitled, subject to the supervision of the
administrative judge, to attach certain restrictions to the
right to strike, which was lawful in principle, in the case
of supervisory personnel and personnel responsible for the
maintenance of security.

69th Report, Case No. 307, paras. 97 and 99.
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5. Case of strike prohibition in all activities

See also: 244.

There legislation has directly or indirectly placed an
absolute prohibition on strikes the Committee has endorsed
the opinion of the Committee of Experts on the Application
of Conventions and Recommendations to the effect that such a
prohibition may constitute an important restriction of the
potential activities of trade unions, which would not be in
conformity with the generally recognised principles of free-
dom of association.

78th Report, Case No. 364, para. 80, Cases Nos. 397
and 400, para. 327; 99th Report, Case No. 490,
para. 40; 118th Report, Case No. 559, para. 141.

By virtue of one law, if by the fortieth day of the
strike the parties by mutual consent, or the workers alone,
have not requested the compulsory arbitration board to be
set up, the Ministry of Labour may order the case to be
submitted to such a board and may in this way terminate the
strike within the following three days. This provision
appears to be applicable even where the workers or their
unions consider the continuation of the strike useful to
the defence of their occupational interests, and not only
in cases where essential services or the civil service are
affected but in all kinds of strikes. Consequently the
application of the decree would appear to entail the risk
of restricting potential trade union activities even in
cases where the services suspended by the strike are not
essential and are not part of the civil service.

99th Report, Case No. 490, para. 41.

According to one law, provision was made for concilia-
tion and arbitration in all activities and not only in
essential services. In fact, according to the law, if
conciliation failed, the matter was treated as a collective
dispute and in such circumstances was referred to a labour
tribunal. The Committee took the view that such a provision,
which had the effect of preventing strike action after the
tribunal had given its judgment, did not appear to offer the
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guarantees necessary for it not to limit seriously the
possibilities of action of organisations in defending and
promoting the interests of their members.

112th Report, Case 385, para. 76.



6. War, state of national emergency and requisitioning
measures

27Li.

Under the wartime legislation of a country engaged in
hostilities it may be necessary £ or trade unions, like other
colleotivities or individuals, to accept the placing of
greater restrictions on their freedom of action than is
normally the case under peacetime legislation.

17th Report Case No. 73, para. 72; 25th Report,
Case No. l3, para. 177.

The Committee has taken the view that it would be
desirable that wartime legislation should, as soon as
practicable after the conclusion of hostilities, be re-
placed by legislation which allows a greater measure of
freedom to trade unions.

17th Report, Case No. 73, para. 72.

Since a general prohibition of strikes is an important
restriction of one of the essential means by which the
workers and their organisations can promote and defend their
occupational interests, such a prohibition could be open to
criticism unless it had been imposed exclusively as a
transitory measure in a situation of acute national emergency.

78th Report, Case No. 364, para. 84.

The Committee has drawn attention to the possibility
of abuse involved in the mobilisation or requisitioning of
workers in industrial disputes and has emphasised the
undesirability of recourse to such measures except for
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the purpose of maintaining essential services in circum-
stances of the utmost gravity.

30th Report, Case No. 172, paras. 207 and. 208;
36th Report, Case No. 192, paras. 98-100;
41st Report, Case No. 199, paras. 59 and 60;
46th Report, Case No. 208, para. 18; 56th Report,
Case No. 233, para. 60; 71st Report, Case
No. 273, para. 74; 75tia Report, Case No. 353,
para. 119; 86th Report, Case No. 438, para. 80;
93rd Report, Cases Nos.. 470 and. 481, para. 272;
110th Report, Case No. 561, para. 219.

The seizure of railroads does not constitute an
arbitrary measure intended to restrict the trade union
rights of the railway workers if it is an essentially
temporary measure dictated by considerations of public
interest, taken in accordance with the law in order to
deal with a national emergency situation and after the
ethaustion of all other methods of settlement of the
dispute provided by law.

Second Report, Case No. 33, para. 113.

Although it is recognised that a stoppage in services
or undertakings such as transport cosanies, railways, tele-
communications or electricity might disturb the normal life
of the community, it can hardly be admitted that the stoppage
of such services is by definition such as to engender a state
of acute national emergency. Ths Committee therefore con-
siderod that the measures taken to mobilise workers at the
time of disputes in services of this kind were such as to
restrict the workers' right to strike as a means of defend-
ing their occupational and economic interests.

93rd Report, Cases Nos 470 and 481, paras. 274
and 275.

Where an essential public sorvice such as the telephone
service is interrupted by an unlawful strike, a government
may have to assume the responsibility of ensuring its
maintenance, in the interests of the community arid of public
order, and, to this end, may consider it expedient to call
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in persons from the armed forces or other sources to perform
the duties which have been suspended and to take the necessary
steps to enable such persons to be installed in the premises
where such duties are performed.

13th Report, Case No. 82, para. 112; 30th Report,
Case No. 177, para. 83; 71st Report, Case No. 273,
para. 73.

281.

The employment of the armed forces or of another group
of persons to perform duties which have been suspended as
a result of a labour dispute can - if the strike is lawful -
be justified only by the need to ensure the working of
services or industries whose suspension would lead to an
acute crisis. The utilisation. by the government of labour
drawn from outside the trade, with a view to replacing the
striking workers, entails a risk of derogation from the
right to strike which may affect the free exercise of trade
union rights.

67th Report, Case No. 299, para. 98; 71st Report,
Case No. 273, para. 73.
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7. Police intervention

282.

The Committee has recommended the dismissal of allega-
tions of intervention by security forces when the facts
showed that such intervention was limited to the maintenance
of public order and did. not restrict the legitimate eeroise
of the right to strike; at the same time, the Committee
implied in those cases that it would have regarded the use
of police for strike-breaking purposes as an infringement of
a trade union right.

25th Report, Case No. 152, para. 223; 28th Report,
Cases Nos. 141, 153 and 154, para. 211; 30th Report,
Case No. 177, para. 83; 51st Report, Case No. 208,
para. 13; 53rd Report, Case No. 24.5, para. 4.7;
108th Report, Case No. 493, para. 106; 111th Report,
Case No. 54.6, para. 79.
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8. Pickets

Pickets acting in accordance with the law should not
be subject to interference by the public authorities.

25th Report, Case No. 136, para. 170; 86th Report,
Case No. 430, para. 48; 92nd Report, Case No. 455,
para. 225; 95th Report, Case No. 448, para. 152;
Case No. 454, para. 224; 111th Report, Case No. 546,
pars.. 79.

The Comisittee has considered legitimate a legal provision
that prohibited pickets from disturbing public order and
threatening workers who continued to work.

17th Report, Case No. 73, paras. 62-65;
111th Report, Case No. 546, para. 79.
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9. Penal sanctions

The general application of public security legislation
to all disputes might involve an irfringement of the exercise
of trade union rights.

Fourth Report, Case No. 5, para. 26.

In one case where national legislation did not merely
prohibit strikes for public officials and make strikers
liable to administrative penalties but made strikes a
criminal offence with severe penalties involving imprison-
ment, the Committee recommended the modification of the
relevant provisions.

26th Report, Cases Nos. l31I and 1LI.l, paras. 77
and 78.

The restrictive nature of legislation governing strikes
and the possible consequence of the procedure to be followed.
bef ore a strike may be declared appeared to make it possible
for strikers to be liable in all cases to penal sanctions.
This, in the opinion of the Committee, would imply a viola-
tion of Convention No. 87 according to which the law of the
land shall not be such as to impair, nor shall it be so
applied as to impair, the guarantees provided for in the
Convention and especially the right of workers' organisa-
tions to organise their administration and activities and
to formulate their programmes.

85th Report, Case No. ll, para. 229.

Assuming that a penalty or similar penalties apply or
may be applied to any strike declared solely in order to
promote or defend. the workerst occupational interests,
such a situation would be contrary to the generally recognised
principle concerning the right to strike.

116th Report, Casc No. 385, para. 168.
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10. Miscellaneous

In one case where the crew of a steamship had performed
the work of dockers who were on strike, and where neither
the Government nor the employers had intervened in the strike,
the Committee considered that it had not been established
that the trade union rights of the dockers had been affected.

59th Report, Case No. 267, paras. 11---l6.

In a situation where the grant of compensation to the
workers dismissed as a result of the strikes was refused,
the Committee considered that the measures referred to were
general measures that had been taken under the domestic
legislation on employment contracts, which did not come
within its competence, and were not acts of discrimination
against trade unions.

72nd Report, Case No. 29L, para. 120.

In one case where the Government had consulted the
workers with a view to determining whether they wished the
continuance or the calling of f of a strike, and where the
organisation of the ballot had been entrusted to a permanent,
independent body, the workers enjoying the safeguard of a
secret ballot, the Committee emphasised the desirability of
consulting representative organisations with a view to
ensuring freedom from any influence or pressure by the
authorities which might affect the exerise of the right
to strike in practice.

73rd Report, Case No. 264, paras. 62 and 63.

The boycott is a very special form of action which in
some cases may involve a trade union whose members continue
their work and are not directly involved in the dispute with
the employer against whom the boycott is imposed. In such
circumstances the prohibition of boycotts by law would not
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J. PARTICIPATION OF WORKERS AND EMPLOYERS
ON VARIOUS BODIES

See also: 215, 216, 239.

Then sponsoring joint committees dealing with matters
affecting the interests of workers, governments should make
appropriate provision for the representation of different
sections of the trade union movement having a substantial
interest in the questions at issue.

Seventh Report, Case No. 52, para. 29.

The extent to which co-operation between trade unions and
governments effectively ensures the participation of the
trade unions in the deteii,iination of wages and conditions of
employment and the extent to which the inclusion in such
collective agreements of provisions relating to output is
consistent with the fulfilment by the trade unions of their
responsibility for protecting the interests of the workers
depends on the degree of freedom enjoyed by the trade unions
in other respects.

23rd Report, Case No. 111, para. 194.

The Committee considered that it was not called upon to
express an opinion as to the right of a particular
organisation to be invited to take part in consultative
bodies unless its exclusion constituted a clear case of
discrimination affecting the principle of freedom of associa-
tion. This was a matter to be determined by the Committee
in the light of the facts of each given case.

53rd Report, Case No. 244, para. 35; 67th Report,
Case No. 241, para. 44; 69th Report, Case
No. 280, para. 21; 77th Report, Case No. 368,
para. 16.
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The Committee has accepted, conditionally, that it is
not contrary to the principles of freedom of association,
that a minority organisation may not, under the law, be
entitled to be represented in consultative bodies.

69th Report, Case No. 280, paras. 11-26;
77th Report, Case No. 68, paras. 15-20.

The determination of the broad lines of educational
policy is not a matter for collective bargaining between the
competent authorities and teachers' organisations, although
it may be normal to consult these organisations on such
matters.

54th Report, Case No. 179, para. 157.

In order to prevent any abuse or criticism, and to
ensure impartiality it would be desirable that the
representatives of employers and workers on the enlistment
committees are txiily representative, and accepted by them as
such, and consequently for them 10 be appointed after
consultation with the employers and workers concerned or
their organisations.

61st Report, Case No. 256, para. 36; 69th Report,
Case No. 300, para. 129.

Having regard to the fact that Convention No. 26 on
minimum wage-fixing machinery, 1928, provides for the
association of employers and wor1ers in such manner and to
such extent, but in any case in equal numbers and on equal
terms, as may be determined by national laws and regulations,
the Committee recommended that, in the event of neither the
titular nor the deputy workers' or employers' representative
on a wages council discharging his functions, the member
appointed by the authorities should normally be a person
belonging to the industry or occupation concerned.

73rd Report, Case No. 264, para. 57.
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In determining whether an organisation is representative
for the purpose of participation in the membership of
arbitration tribunals, it is important that the State should
not intervene other than to give formal recognition to an
existing situation, and it is indispensable that any decision
should be based on objective criteria laid down in advance
by an independent body, and founded in their turn on grounds
which allow for no possibility of abuse.

85th Report, Case No. 341, para. 195.

In one case, the Government had amended the dock labour
standards without prior consultation with the trade union
concerned on the nature of the new regulations. This action
provoked a strike and this led to intervention in the affairs
of the union by the Government. The Committee considered
that in this case consultation with the trade union organisa-
tion concerned during the preparation of the new dock labour
standards might perhaps have prevented the developments out
of which the case in question had arisen. By engaging in
such consultation the Government would have been acting in
accordance with the Consultation (Industrial and National
Levels) Recommendation, 1960 (No. 113), which states that
measures appropriate to national conditions should be taken
to promote effective consultation and co-operation between
public authorities and employers' and workers' organisa-bions.
Such consultation and co-operation should aim at joint
consideration of matters of mutual concern with a view to
arriving to the fullest possible extent at agreed solutions.
It should also aim at ensuring that the competent public
authorities seek the views, advice and assistance of
employers' and workers' organisations in an appropriate
manner in respect of such matters as the preparation and
implementation of laws and regulations affecting their
interests.

105th Report, Case No. 503, paras. 210 and 211.

The establishment of a tripartite group to examine the
question of wages and the anti-inflationary measures that
should be taken was in accordance with the provision in
Recommei-&datioli No. 113 to the effect that consultation and
cc-operation should be promoted between public authorities
and employers' and workers' organisations with the general
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objective of achieving mutual understanding and good relations
between them with a view to developing the economy as a whole
or individual branches thereof, improving conditions of work
and raising standards of living and, in particular, that the
authorities should seek the views, advice and assistance of
employers' and workers' organisations in an appropriate
maimer in respect of such matters as the preparation and
implementation of laws and regulations affecting their
interests.

110th Report, Case No. 561, para. 224.

In one case where the Government proposed to appoint a
special commission to fix the minimum wages of all employees
in the public sector, the Committee called attention to
certain principles contained in Recommendation No. 113.

118th Report, Cases Nos. 589 and 594, para. 65.

In view of the implications for the standard of living
of the workers of the fixing of wages by the government,
by-passing the collective-bargaining process, and of the
government's wage policy in general, the Committee pointed
out the importance it attaches to the promotion of effective
consultation and co-operation between public authorities
and workers' organisations in this respect, in accordance
with the principles laid down in Recommendation No. 113,
for the purpose of considering jointly matters of mutual
concern with a view to arriving, to the fullest possible
extent, at agreed solutions.

114th Report, Cases Nos. 503 and 576, para. 101.
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K. TRADE UNION RIGHTS AND CIVIL LIBERTIES

1. General principles

A genuinely free and independent trade union movement
can develop only under a régime which guarantees fundamental
human rights.

Sixth Report, Case No. 2, para. 1012; Seventh
Report, Case No. 56, para. 68.

The Committee has considered it appropriate to emphasise
the importance to be attached to the fundamental principles
enunciated in the Universal Declaration of Human Rights, as
violation of these principles may affect the free exercise
of trade union rights.

56th Report, Case No. 235, para. 202; 62nd Report,
Case No. 192, para. 71.

The Committee, while recalling that under the terms of
Article 8 of Convention No. 87 workers and employers and
their respective organisations like other persons or organised
collectivities shall respect the law of the land, provided
that the law of the land shall not impair the guarantees
provided for in the Convention, has nevertheless expressed
the opinion that a free trade union movement can develop
only under a régime whioh guarantees fundamental rights
including the right of trade unionists to hold meetings in
trade union premises, freedom of opinion expressed through
speech and the press and the right of organised workers to
receive a fair trial at the earliest possible moment in
case of arrest.

12th Report, Case No. 65, para. 128; 36th Report,
Case No. 190, para. 211.
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2. Right of assembly

Trade union meetings and. intervention by the authorities

See also: 90, 171.

Freedom of assembly for trade union purposes constitutes

one of the fundamental elements of trade union rights.

Second Report, Case No. 21, para. 23; Seventh
Report, Case No. 56, para. 67; 14th Report, Case

No. 104, para. 102; L7th Report, Case No. 97,

para. 154.; 19th Report, Case No. 110, para. 81;

24th Report, Case No. 121, para. 78; 25th Report,

Case No. 152, para. 221; 97th Raport, Case No. 519,

para. 18; 101st Report, Case No. 419, para. 194.

Freedom from government interference in the holding
and proceedings of trade union meetings constitutes an
essential element of trade union rights and the public
authorities should refrain front any interference which would
restrict this right or impede 1he lawful exercise thereof.

58th Report, Case No 253, para. 639; 66th Report,

Case No. 261, para. 175; 70th Report, Case No. 288,

para. 79; 72nd Report, Case No. 260, para. 87;
76th Report, Case No, 379, para. 375; 78th Report,
Cases Nos. 397 and 400, para. 300; 85th Report,
Cases Nos. 300, 311 and 321, para. 162;
104th Report, Case NO. 479, para. 21; 105th Report,
Case No. 530, para. 48; 116th Report, Cases Nos. 520
and 540, para. 261.

The right of members o trade unions to meet in their
own premises f or the discussion of trade union matters
constitutes a fundamental trade union right.

Seventh Report, Case No. 56, para. 67.
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The right of trade unions to hold meetings freely..in
their own premises, without the need for previous authorisa-
tion and without oontrol by the public authorities, is a
fundamental element in freedom of association.

In normal times, measures taken by the authorities in
order to upheld the law should not in any way result in
employers' and workers' organisations being unable to hold
their annual congresses.

First Report, Case No. 8, para. 68.

Workers' and employers' organisations should have the
right to hold congresses without previous authorisatio and
to draw up their agendas in full freedom.

Fourth Report, Case No. 38, para. 180.

In one case where a trade union congress was banned
by the authorities because of certain specific facts
which gave reason to believe that the meeting might
deviate from trade union purposes and be used for
political ends, the Committee called attention to the
desirability of giving the trade union movement the greatest
possible measure of freedom of action in the occupational
sphere which is compatible with the maintenance of public
order, and it considerea also that it would be desirable for
the parties concerned to have a regard to the principles
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12th Report, Case No. 16, para. 406;
Case No. 159, para. 373; 30th Report
para. 185; 40th Report, Case No. 161
50th Report, Case No. 240, para. 39;
Case No. 298, pam. 536; 78th Report
para. 240; 89th Report, Case No. 452
107th Report, Cases Nos. 251 and 414,
108th Report, Case No. 530, para. 47;
Case No. 604, para. 291.

27th Report,
Case No. 172,
para. 13;
66th Report,
Case No. 379,
para. 110;

pare. 39;
114th Report,



- 126 -

enumerated. in the resolution on the independence of the trade
union movement adopted by the International Labour Conference
in 1952.

12th Report, Case No. 61, paras. 489 and 491.

In one caEe in which the Government admitted that a
trade union congress held in trade union preniises was the
object of police and military control, the Committee felt
unable to accept the Govermeentts explanation that its inter-
vention was justified by the mere possibility that illegal
acts might be committed. Police and military interference,
such as that admitted by the Government, during a trade union
congress is an infringement of freedom of asooiation.

27th Report, Case No. 159, para. 373.

The presence of police officers at trade union meetings
might constitute an interference from which by virtue of
Article 3 of Convention No.87, the public authorities should
refrain.

66th Report, Case No. 298, para. 536; 107th Report,
Cases Nos. 251 and Ll1Ll, para. 39.

The obligation placed on occupational organisations
to accept the presence of a representative of the authorities
at their meetings would, beyond any possible doubt, constitute
a restriction on the free activity of such organisations.

40th Report, Case No. 161, para. 13.

A provision under which a representative of the
authorities can attend trade union meetings may have lbs
effect on the deliberations and on the decisions taken
(especially if this representative is entitled to take the
floor), even though this may not have been the original
intention. Hence it might conceivably constitute an act of
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interference incompatible with the principle that trade
unions should have the right to eet freely in their own
premises, without prior authorisation arid without super-
vision by the public authorities.

112th Report, Case No. 385, paras. 72 and 73.

A situation in which the meetings of a central trade
union and its general council meetings are subject to the
requirement of permission by the authorities, to furnishing
the names of the speakers and the agenda, and to allowing
tape recorders to be placed where they are held is incompa-
tible with the generally recognised right of trade unions
to hold meetings in freedom.

70th Report, Case No. 298, para. 354.

Public meetings and demonstrations

The right to organise public meetings is an important
element in trade union rights. In this connection, the
Committee has always drawn a distinction between demonstra-
tions in pursuit of purely trade union objectives, which it
has considered as falling within the exercise of trade union
rights and those designed to achieve other ends.

First Report, Case No. 24, para. 85; Third Report,
Case No. 17, para. 51; Sixth Report, Case No. 40,
para. 487; 12th Report, Case No. 16, para. 403;
22nd Report, Case No. 148, para. 102.

The right to organise public meetings, particularly on
the occasion of May Day, constitutes an important aspect of
trade union rights.

15th Report, Case No. 99, para. 25; 78th Report,
Case No. 388, para. 275; 5th Report, Case No. 442,
para. 546; 95th Report, Case No. 497, para. 320;
108th Report, Case No. 553, para. 72.
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Although the right of holding trade union meetings is a
basic requisite of the free exercise of trade union rights,
the organisations concerned must observe the general pro-
visions relating to public meetings, which are applicable to
all. This principle is set forth in Article 8 of Convention
No. 87, which provides that the Workers and their organisa-
tions, like other persons or organised collectivities, shall
respect the law of the land.

13th Report, Case No. 62, para. 75; 22nd Report,
Case No. 148, para. 102; 25th Report, Case
No. 136, para. 165; 3rd Report, Case No. 178,
para. 45; 70th Report, Case No. 288, para. 84;
72nd Report, Case No. 352, para. 196; 87th Report,
Case No. 363, para. 89; 108th Report, Case
No. 530, para. 47; Case No. 562, para. 81; mid
Cases Nos. 451, 456 and 526, para. 141.

The right to hold trade uniQri meetings cannot be inter-
preted as releasing organisations from the ob1igtion to
comply with reasonable fornialitis when they desire to make
use of public premises.

67th Report, Case No. 277, para. 61.

The Committee considered that the prohibition of
demonstrations or processions on the public highway in the
busiest parts of a city, when it was feared that disturbances
might occur, does not constitute an infringement of trade
union rights.

15th Report, Case No. 99, paras. 26 and 28;
17th Report, Case No. 97, para. 154; 33rd Report,
Case No. 178, para. 45; 56th Report, Case No. 252,
para. 68.

It rests with the government, which is responsible for
the maintenance of public order, to decide in the exercise
of its corresponding powers whether meetings, including trade
union meetings, may in certain special circumstances endanger
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public order and security and to take adequate preventive
measures..

78th Report, Case No. 388, para. 277; 108th Report,
Case No. 530, para. 47; Case No. 553, para. 72; and
Case No. 562, para. 81; 114th Report, Cases
Nos. 574, 588 and 593, para. 191.

The enactment of emergency regulations empowering the
government to place restrictions on public meetings applicable
not only to public trade union meetings but to all public
meetings and occasioned by events which the government con-
sidered so serious as to call for the declaration of a state
of emergency, does not in itself constitute a violation of
trade union rights.

25th Report, Case No. 136, para. 165; 72nd Report,
Case No. 352, para. 196; 108th Report, Cases
Nos. 451, 456 and 526, para. 141.

Meetings and labour disputes

The right to strike and that of organising union meetings
are essential elements of trade union rights, and measures
taken by the authorities to ensure the observance of the law
should not, therefore, prevent unions from organising meetings
during labour disputes.

Second Report, Case No. 28, para. 68; 22nd Report,
Case No. 148, para. 102; 53rd Report, Case Nc. 245,
para. 47; 71st Report, Case No. 273, para. 75.

International trade union meetings

Trade union meetings of an international nature may give
rise to special problems, not only because of the nationality
of the participants but also in connection with the inter-
national policy and commitments of the country in which the
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meeting is to take place. In this connection the government
of a particular country may oonsLder it necessary to adopt
restrictive measures on the grounds of certain special
circumstances prevailing at a paz'ticular time. Such measures
might be justified in exceptional cases, having regard to
specific situations, and provided they conform to the laws
of the country. However, it should never be possible to
apply measures of a general natu'e against particular trade
union organisations unless in each case sufficient grounds
exist to justify the government decision - such as genuine
dangers which may arise for the international relations of a
State or for safety and public order. Otherwise the right
of assembly, the exercise of which by international organisa-
tions should also be recognised, would be seriously restricted.

108th Report, Case No. 530, paras. 53 and 54.
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3. Freedom of expression

General principles

The right to express opinions through the press or
otherwise is one of the essential elements of trade union
rights.

Second Report, Case No. 21, para. 23; 12th Report,
Case No. 75, para. 290; 14th Report, Case No. 101,
para. 73; 24th Report, Case No. 125, para. 219;
25th Report, Case No. 140, para. 272; 33rd Report,
Case No. 178, para. 57; 48th Report, Case No. 191,
para. 81; 57th Report, Case No. 221, para. 94;
60th Report, Case No. 274, para. 240; 62nd Report,
Case No. 224, para. 96; 68th Report, Case No. 300,
para. 216; 70th Report, Case No. 291, para. 275;
85th Report, Case No. 291, para. 340; Cases
Nos. 300, 311 and 321, para. 119; 101st Report,
Case No. 503, para. 383; 105th Report, Case
No. 528, para. 273; 108th Report, Cases Nos. 451,
456 and 526, para. 148; 114th Report, Case No. 604,
para. 291.

While the Committee has been especially concerned in
cases in which the freedom of newspapers owned by trade
unions is concerned, it has not suggested that the right of
a union to express opinions through the independent press -
if that press is prepared to print them is to be distin-
guished from the right to express opinions in purely trade
union newspapers.

60th Report, Case No. 274, para. 240.

331

The full exercise of trade union rights calls for a
free flow of information, opinions and ideas, and to
this end workers, employers and their organisations should
enjoy freedom of opinion and expression at their meetings,
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in their publications, and in the course of other trade
union activities.

116th Report, Cases Nos. 520 and 540, para. 261.

Authorisation and censorship of publications

In a situation where the law imposes on the proprietors
of trade union newspapers the obligation to request
authorisation from the Ministry, the question of a possible
restriction of the free exercise of the right of trade union
publication depends essentially on the conditions governing
the granting of authorisation and the reasons for which it
may be accorded or refused.

17th Report, Case No. 104, para. 144; 108th Report,
Cases Nos. 451, 456 and 526, para. 149.

In one case over twelve months elapsed before the trade
union's request for a licence was granted. Thirther, many
such applications were received each year and few licences
were issued. The Government gave no other reasons for the
delay in this particular instance. In these circumstances,
the Committee considered that for a central national
organisation of workers to be deprived for such a period of
the right to publish a trade union newspaper must of necessity
have involved some interference with the right of the
organisation to organise its activities and to formulate its
programmes. The Committee considered that it was desirable
to ensure in cases in which the issue of a trade union
publication is subject to a licence being granted, that any
application for such a licence should be considered and dealt
with by an expeditious procedure.

33rd Report, Case No. 178, para. 57.

If trade unions before being able to publish a newspaper
are required to furnish a substantial bond, this would con-
stitute, especially in the case of smaller unions, such an
unreasonable condition as to be incompatible with the
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exercise of the right to express their opinions through
the press.

85th Report, Cases Nos. 300, 311 and 321, para. 119.

The fear of the authorities of seeing a trade union
newspaper serve political ends foreign to trade union
activities or which, at least, lie far outside their
normal sphere is not a sufficient reason for refusal to
allow the appearance of such a newspaper.

62nd Report, Case No. 224, para. 97.

The publication and distribution of news and information
of general or special interest to trade unions and their
members constitutes a legitimate trade union activity and
the application of measures for the control of publication
and information may involve a serious interference by
administrative authorities with such activity. In such
cases the exercise of administrative authority should be
subject to judicial review at the eafliest possible moment.

Sixth Report, Case No. 49, para. 806;
108th Report, Cases Nos. 451, 456 and 526, para. 149.

The discretionary power of the public authorities to
revoke the licence granted to a trade union newspaper,
without their decisions giving rise to any right of appeal
to a court of law, is not compatible with the provisions of
Convention No. 87 which gnarantees the right of workers'
organisations to organise their activities without inter-
ference on the part of the public authorities.

85th Report, Case No. 291, para. 365.

The Committee considered that, while the imposition of
a general censorship is primarily a matter related to civil
liberties rather than to trade union rights, the
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application of a press censorship during an industrial dis-
pute may have a direct effect on the conduct of the dispute
and may prejudice the parties by not allowing the true facts
connected with the dispute to ecome knovm.

25th Report, Case No. 152, para. 225.

Publications of a political character

Trade union organisations when issuing their publica-
tions, should have regard, in the interests of the develop-
ment of the trade union movement, to the principles
enunciated by the International Labour Conference at its
35th Session (1952) for the protection and independence of
the trade union movement and the safeguarding of its
fundamental task of advancing the social and economic well-
being of the workers.

12th Report, Case No. 75, para. 290; 14th Report,
Case No. 101, para. 73; 24th Report, Case
No. 125, para. 219; 27th Report, Case No. 156,
para. 280.

It is only in so far as trade union organisations do
not allow their occupational demands to assume a clearly
political aspect that they can legitimately claim that
there should be no interference with their activities.

12th Report, Case Nc,. 75, para. 290.

In one case where the distribution of all the publica-
tions of a trade union organisation was prohibited from
being distributed the Committee suggested that the order in
question be re-examined in the light of the principle that
trade union organisations should have the right to distribute
the publications in which their programmes are formulated,
with a view to distinguishing among the publications
examined between those which deal with problems normally
regarded as falling directly or indirectly within the
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competence of trade unions and those which are obviously
political or anti-national in character.

12th Report, Case No. 75, para. 291.

342

The Committee, while recognising that there bay be
cases in which it is impossible or administratively imprac-
ticable to distinguish between the publications which are of
an occupational character and those which are political in
character has emphasised the importance which it attaches
to such a distinction being drawn wherever feasible.

14th Report, Case No. 101, para. 74.

In one case where a trade union newspaper in its allu-
sions and accusations against the Government, seemed to have
exceeded he admissible limits o± controversy, the Committee
pointed out that trade union publications should refrain
from extravagances in the language used. The primary role
of publications of this type should be to deal in their
columns with matters essentially relating to the defence
and furtherance of the interests of the unions' members
in particular and with labour questions in general. The
Committee, nevertheless, recognised that it is difficult to
draw a clear distinction between what is political and what
is properly speaking trade union in character. It pointed
out that these two notions overlap, and it is inevitable and
sometimes usual for trade union publications to take a stand
on questions having political aspects as well as on strictly
economic or social questions.

112th Report, Case No. 528, paras. 112-115.

Seizure of publications

While it is possible to accept that the occasional
seizure of a trade union publication might be justified, the
attitude adopted by the authorities in systematically seizing
a trade union newspaper does not seem to be compatible with
the principle that the right to express opinions through the
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press or otherwise is one of the essential elements of trade
union rights.

112th Report, Case No. 528, para. 116.

Freedom of speech at the International Labour Conference

The Committee has pointed out that it is established
that delegates of workers' and employers' organisations to
the International Labour Conference deal in their speeches
with questions which are of direct or indirect concern to
the ILO. There would be the risk of the functioning of the
Conference being considerably hampered and the freedom of
speech of the delegates o± workers' and employers' organisa-
tions being paralysed if these delegates were to be under
threat of criminal prosecutions based, directly or indirectly,
on the contents of their speeches at the Conference.
Article 40 of the Constitution o± the Organisation provides
that delegates to the Conference shall enjoy "such immunities
as are necessary for the independent exercise of their func-
tions in connection with the Organisation". The Committee
has emphasised that the right of delegates to the Conference
to express freely their point of view on questions within
the sphere of competence of the Organisation implies that
the delegates of employers' and workers' organisations have
the right to inform their members in their respective coun-
tries of their speeches. The arrest and sentencing of a
delegate following his speech to the Conference jeopardised
freedom of speech for delegates as well as the immunities they
should enjoy in this connection.

108th Report, Case No. 560, paras. 348 and 349,
354 and 357; 112th Report, Case No. 560,
paras. 124, 126 and 127. See also the "Resolution
concerning freedom of speech of non-government
delegates to the ILO meetings" adopted by the
International Labour Conference at its 54th Session
(1970).

Miscellaneous

In a situation where restrictions imposed by a revolu-
tionary government on certain publications during a period
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of emergency appeared mainly to have been based on reasons
of a general political character, the Committee, while
bearing in mind the exceptional character of these measures,
drew the attention of the Government to the importance of
ensuring respect for the freedom of trade union publications.

25th Report, Case No. 140, para. 275.

A trade unionist having been convicted by an ordinary
court of law of having in an address to strikers, made a
subversive statement which seemed clearly to go beyond what a
trade union leader, like any other person, can make in a
public address without incurring penal sanctions against
which no privilege can be claimed by reason of the trade
union status of the person concerned, the Committee did not
consider that the application of the provisions of the law
in this particular instance constituted an infringement of
trade union rights.

70th Report, Case No. 298, para. 344.

In accordance with one law the persons concerned
(operators of trade union radio transmitting stations)
were given the opportunity of requesting licences. The
granting of licences was subject to the fulfilment of
technical requirements and, furthermore, to other conditions
such as the interest and quality of the programmes; the
latter conditions, in view of their nature, appeared to leave
the administrative authorities wide powers of discretion.
The Committee considered that in these circumstances, it was
of the greatest importance that guarantees should exist
against arbitrary or ill-founded decisions and, in particular,
that those concerned should be able to appeal against the
administrative decision.

108th Report, Cases Nos. 451, 456 and 526,
para. 150.
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4. Searches of trade union premises

349.

The Committee, while recognising that trade unions, like
other associations or persons, cannot claim immunity from
search of their premises, has emphasised the importance
which it attaches to the principle that such a search should
only be made following the issue of a warrant by the ordinary
judicial authority after that authority has been satisfied
that reasonable grounds exist for supposing that evidence
exists on the said premises material to a prosecution for an
offence under the ordinary law and provided that such search
is restricted to the purposes in respect of which the warrant
was issued.

If trade union premises were used as a refuge by persons
committing outrages or as an assembly point by a political
organisation, the trade unions concerned could not claim any
immunity against the entry of the authorities into the
premises.

Sixth Report, Case No. 40, para. 536; 58th Report,
Case No. 179, para. 230.

In a situation where largescale military operations
were being undertaken and where the requisitions made by the
army were not limited to trade union premises but affected
premises of widely varying kinds, the Committee considered
that sufficient proof had not been furnished to show that
trade union rights had been infringed.

27th Report, Case No. 186, para. 284.

58th Report, Case No. 179, para. 232;
Case No. 192, para. 57; 67th Report,
para. 116; 71st Report, Case No. 273
74th Report, Case No. 363, para. 217;
Case No. 360, para. 183; 81st Report
para. 61; 101st Report, Case No. 485
103rd Report, Case No. 527, para. 69;
para. 216; 108th Report, Case No. 55

62nd Report,
Case No. 278,
para. 75;
78th Report,
Case No. 388,
para. 278;
Case No. 514,

5, para. 339.
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5. Right to security of the person

Arrest and detention of trade unionists

Measures of preventive detention may involve a serious
interference with trade union activities which it would seem
necessary to justify by the existence of a serious situation
or emergency and which would be open to criticism unless
accompanied by adequate judicial safeguards applied with a
reasonable period.

Fourth Report, Case No. 5, para. 45; Sixth Report,
Case No. 47, paras. 731 and 734; Case No. 49,
para. 804; 12th Report, Case No. 87, paras. 237
and 240; 19th Report, Case No. 110, para. 76;
24th Report, Case No. 142, para. 133; 25th Report,
Case No. 152, para. 219; Case No. 136, para. 154;
27th Report, Case No. 156, para. 272; Case
No. 143, para. 186; 38th Report, Case Nc. 156,
para. 20; 58th Report, Case No. 251, para. 596;
66th Report, Case No. 290, para. 47; 70th Report,
Case No. 325, para. 19; 74th Report, Case No. 363,
para. 213; 78th Report, Case No. 360, para. 185;
81st Report, Case No. 421, para. 202; 85th Report,
Case No. 441, para. 56; 101st Report, Case
No. 514, para. 462; 108th Report, Case No. 510,
para. 243; 111th Report, Case No. 564, para. 45;
112th Report, Case No. 569, para. 187; 114th
Report, Cases Nos. 574, 588 and 593, para. 201.

In all cases in which trade union leaders are
preventively detained, these measures may involve a serious
interference with the exercise of trade union rights and the
Committee has always emphasised the right of all detained
persons to receive a fair trial at the earliest possible
moment.

62nd Report, Case No. 251, para. 159; 81st Report,
Case No. 419, para. 193; 83rd Report, Case
No. 303, para. 225; Case No. 418, para. 358;
85th Report, Cases Nos. 300, 311 and 321,
para. 110; 91st Report, Case No. 472, para. 9;
108th Report, Case 1o. 354, para. 320.
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Because of the fact that the detention may involve
serious interference with trade union rights and because of
the importance which it attaches to the principle of fair
trial, the Committee has pressed the governments to bring
detainees to trial in all cases irrespective of the reasons
put forward by the governments for the detention.

70th Report, Case No. 325, para. 20.

The holding of persons indefinitely in custody without
trial on account of the difficulty of securing evidence
according to normal legal procedure is a practice which
involves inherent danger of abuse and is for this reason
subject to criticism.

27th Report, Case No. 136, para. 399.

Legislation which permits the Minister in his dis-
cretion to hold trade union leaders in solitary confinement
for a ninety days' period which can be renewed, without
trial or even without charges being laid, is incompatible
with the right to perform trade union activities and
functions and the right to a fair trial at the earliest
possible moment.

85th Report, Cases Nos. 300, 311 and 321,
para. 110.

In a case where trade union leaders who had been
arrested had not been placed at the disposal of the
judicial authorities but where the police had released them
after a few days without apparently having discovered any
evidence which would justify any charge being brought against
them, the Committee considered that it is one of the
fundamental rights of the individual that a detained person
should be brought without delay before the appropriate judge,
this right being recognised in such instruments as the
International Covenant on Civil and Political Rights, and
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the American Declaration of the Rights and Duties of Man.
In the case of persons engaged in trade union activities,
this is one of the civil liberties which should be ensured
by the authorities in order to guarantee the full effective-
ness of the exercise of trade union rights.

111th Report, Case No. 564, para. 46.

The detention by authorities of trade unionists con-
cerning whom no grounds for conviction are subsequently
found is liable to involve restrictions of trade union
rights. overnnients should take steps to ensure that the
authorities concerned have instructions appropriate to
eliminate the danger of detention for trade union activities.

27th Report, Case No. 104, para. 45; 30th Report,
Case No. 125, para. 39; 72nd Report, Case No. 352,
para. 192; 74th Report, Case No. 332, para. 114;
Case No. 363, para. 215; 76th Report, Case No. 291,
para. 163; 78th Report, Case No. 360, para. 185;
81st Report, Case No. 291, para. 90; 85th Report,
Case No. 441, para. 56; 93rd Report, Case No. 385,
para. 189; 108th Report, Case No. 510, para. 243;
Case No. 554, para. 320; 111th Report, Case
No. 564, para. 47; 116th Report, Cases Nos. 572,
581, 586, 596 and 610, para. 327.

The Committee has insisted upon the importance which
should be attached to the principle that anyone who is
arrested shall be informed, at the time of arrest, of the
reasons for his arrest and shall be promptly informed of any
charges against him.

108th Report, Case No. 554, para. 321.

The preventive detention of trade unionists on the
ground that breaches o± the law may take place in connection
with a strike involves a serious danger of infringement of
trade union rights.

27th Report, Case No. 143, para. 183.



- 142 -

The detention of any person after his acquittal by the
competent court is not compatible with the principle that
trade unionists accused of political offences or criminal
acts should be speedily brought to trial before an impartial
and independent judicial authority.

38th Report, Case No. l5, para. 20.

Guarantees of due process of law

See also: 379, 381, 382.

It should be the policy of every government to ensure
observance of the rights of man and, especially, of the right
of all detained or accused persons to receive a fair trial at
the earliest possible moment.

Fourth Report, Case No. 5, para. 51; Sixth Report,
Case No. 47, paras. 731 and 734; Case No. 49,
para. 804; 16th Report, Case No. 112, para. 69;
19th Report, Case No, 110, para. 76; 22nd Report,
Case No. 58, para. 39; 24th Report, Case No. 100,
para. 39; 25th Report, Case No. 152, para. 219;
Case No. 136, para. 154; 26th Report, Cases
Nos. 131 and 141, para. 67; 27th Report, Case
No. 143, para. 153; Case No. 156, para. 272;
30th Report, Case No, 143, para. 148; 58th Report,
Case No. 251, para. 596; 66th Report, Case
No. 290, para. 47; 70th Report, Case No. 325,
para. 19; 74th Report, Case No. 363, para. 213;
Case No. 294, para. 183; 78th Report, Case No. 360,
para. 185; 81st Report, Case No. 421, para. 202;
83rd Report, Cases Nos. 283, 329 and 425, para. 140;
85th Report, Case No. 441, para. 56; 87th Report,
Cases Nos. 251 and 414, para. 51; 97th Report,
Case No. 519, para. 18; 101st Report, Case No. 514,
para. 462; 103rd Report, Case No. 425, para. 98;
108th Report, Case No. 510, para. 243; 111th Report,
Case No. 564, para. 45; 112th Report, Case No. 569,
para. 187.
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363

The safeguards of normal judicial procedure should not
only be embodied in the law, but also applied in practice.

83rd Report, Cases Non. 283, 329 and 425,
para. 140.

The Committee has emphasised the importance which it
has attached to the principle of prompt and fair trial by an
independent and impartial judiciary in all cases, including
cases in which trade unionists are charged with political
or criminal offences which the government consider have no
relation to their trade union functions.

24th Report, Case No. 125, para. 216; 28th
Report, Case No. 147, para. 239; Case No. 156,
para. 273; 30th Report, Case No. 143, para. 153;
33rd Report, Case No. 184, para. 90; 39th Report,
Case No. 203, para. 18; 44th Report, Case No. 194,
para. 117; Case No. 202, para. 141; Case No. 200,
para. 162; 45th Report, Case No. 214, para. 129;
48th Report, Case No. 191, para. 84; 49th Report,
Case No. 229, paras. 95 and 96; Case No. 216,
para. 260; Case No. 235, para. 301; 56th
Report, Case No. 252, para. 69; 66th Report,
Case No. 297, para. 197; 67th Report, Case No. 303,
para. 319; 70th Report, Case No. 253, para. 69;
72nd Report, Case No. 260, para. 91; 78th Report,
Case No. 388, para. 269; 81st Report, Case No. 373,
para. 113; Case No. 385, para. 150; 84th Report,
Case No. 423, para. 75; 85th Report, Cases
Nos. 300, 311 and 321, para. 110; Cases Nos. 282
and 401, para. 309; Case No. 365, para. 472;
93rd Report, Cases Nos. 409 and 456, para. 231;
Case No. 476, para. 296; 99th Report, Case No. 506,
para. 93; 101st Report, Case No. 485, para. 296;
Case No. 503, para. 330; Case No. 519, para. 501;
114th Report, Cases Nos. 574, 588 and 593, para. 185;
116th Report, Cases Nos. 572, 581, 586, 596 and 610,
para 326; 118th Report, Case No. 492, para. 107;
120th Report, Case No. 608, para. 233.

In a number of cases where the complainants alleged that
trade union leaders or workers had been arrested for trade
union activities, and the governments' replies amounted to
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general denials of the allegation or were simply to the effect
that the arrests were made for subversive activities, for
reasons of internal security or for common law crimes, the
Committee followed the rule that the governments concerned
should be requested to submit further and as precise informa-
tion as possible concerning the arrests, particularly in
connection with the legal or judicial proceedings instituted
as a result thereof and the result of such proceedings, in
order to be able to make a proper examination of the allega-
tion.

Sixth Report, Case No. 18, paras. 323-326; Case
No. 44, paras. 593-595 11th Report, Case No. 72,
para. 6; 12th Report, Case No. 65, paras. 102-105;
Case No. 66, paras. 140-146; 15th Report, Case
No. 110, para. 241; 27th Report, Case No. 156,
para. 273; Case No. 19, para. 370; 44th Report,
Case No. 194, para. 117; Case No. 202, para. 141;
48th Report, Case No. 191, para. 84; 49th Report,
Case No. 229, para. 95 Case No. 168, para. 153;
Case No. 216, para. 260; Case No. 235, para. 301;
58th Report, Case No. 251, para. 597; Case
No. 253, para. 632; 66th Report, Case No. 294,
para. 486; Case No. 295, para. 506; 67th Report,
Case No. 303, para. 318; 70th Report, Case No. 323,
para. 384; 74th Report, Case No. 371, para. 248;
76th Report, Case No. 283, para. 116; Case
No. 364, para. 343; 78th Report, Case No. 383,
para. 253; Cases Nos. 397 and 400, para. 305;
8ls.Report, Case No. 385, para. 148; Case No. 396,
para. 173; 83rd Report, Cases Nos. 283, 329 and
425, para. 168; Case No. 370, para. 246; Case
No. 399, para. 295; Case No. 418, para. 353;
84th Report, Case No. 423, para. 75; 85th Report,
Cases Nos. 282 and 401, para. 314; Case No. 422,
para. 534; 87th Report, Cases Nos. 251 and 414,
para. 48; 90th Report Case No. 432, para. 36;
93rd Report, Cases Nos 409 and 456, para. 230;
Case No. 476, para. 294; 95th Report, Case No. 485,
para. 288; 98th Report, Case No. 358, para. 42;
103rd Report, Case No. 536, paras. 292 and 294;
108th Report, Case No. 555, para. 337;
112th Report, Case No. 569, para. 186;
114th Report, Cases Not. 574, 588 and 593,
para. 223.

366.

In a number of cases the Committee has asked the
governments concerned to communicate the texts of any
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judgments that have been delivered together with the grounds
adduced therefor.

58th Report, Case No. 262, para. 671; Case
No. 234, para. 589; 60th Report, Case No. 274,
para. 281; 76th Report, Case No. 260, para. 101;
78th Report, Case No. 383, para. 257; Cases
Nos. 397 and 400, para. 307; 81st Report, Case
No. 385, para. 152; 83rd Report, Case No. 271,
para. 124; Cases Nos. 283, 329 and 425, para. 168;
Case No. 370, para. 253; Case No. 373, para. 270;
Case No. 418, para. 359; 85th Report, Cases
Nos. 282 and 401, para. 319; 92nd Report, Case
No. 398, para. 52; 93rd Report, Case No. 476,
para. 298; 95th Report, Case No. 454, para. 228;
Case No. 485, para. 289; 98th Report, Case
No. 358, para. 48; Case No. 503, para. 257;
99th Report, Case No. 479, para. 27; 103rd Report,
Case No. 514, para. 226; Case No. 536, para. 294;
108th Report, Case No. 333, para. 338; Case
No. 560, para. 357; 112th Report, Case No. 569,
para. 189.

The Committee has emphasised that when it requests a
government to furnish reooids of judicial proceedings, such
a request does not reflect in any way on the integrity or
independence of the judiciary. The essence of judicial
procedure is that its results are known, and confidence
in its impartiality rests on their being known.

74th Report, Case No. 298, para. 51.

In cases of allegations relating to the prosecution and
sentencing of trade union leaders, the only question to be
decided is the real reason for the measures complained of
being taken, and only if these measures have been taken by
reason of legitimate trade union activities can there be any
infringement of freedom of association. In several of these
cases the Committee has taken the view that it must examine
the allegations presented having regard to the exceptional
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circumstances which may subsist s a result of a situation
of internal crisis or of hostilities.

Fourth Report, Case No. 30, paras. 140-161;
Sixth Report, Case No. 18, paras. 323-352;
Case No. 22, paras. 353-383; Case No. 55,
paras. 875-928; 11th Report, Case No. 70,
paras. 88-91; 12th Report, Case No. 65, paras 102-
130; Case No. 93, paras. 247-256; Case No. 16,
paras. 383-385; Case No. 69, paras. 439 and 440;
15th Report, Case No. 109, para. 223; 24th Report,
Case No. 100, para. 37; 26th Report, Cases Nos.
134 and 141, para. 66; 36th Report, Case No. 185,
para. 160; 49th Report, Case No. 184, para. 66;
58th Report, Case No. 220, para. 23; 114th Report,
Cases Nos. 574, 588 and 593, para. 184.

The Committee has pointed out that where persons have
been sentenced on grounds having no relation to trade union
rights the matter falls outside its competence, but it has
emphasised that the question as to whether such a matter is
one relating to a criminal offence or to the exercise of
trade union rights is not one whioh can be determined uni-
laterally by the government concerned.

58th Report, Case No. 253, para. 632; 62nd Report,
Case No. 251, para. 159; 66th Report, Case No. 251,
para. 417; 67th Report, Case No. 303, para. 318;
78th Report, Case No. 388, para. 269; 85th Report,
Case No. 422, para. 535; 114th Report, Case
No. 536, para. 112; 116th Report, Case No. 569,
para. 272; 118th Report, Case No. 492, para. 107;
120th Report, Case No 608, para. 233.

If in certain cases the Committee has reached the con-
clusion that allegations relating to measures taken against
trade unionists did not call for further examination, this
was only aftcr it had received information from the govern-
monts showing sufficiently precisely and with sufficient
detail that the measures were in no way occasioned by trade
union activities, but solely by activities outside the trade
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union sphere which were either prejudicial to public order
or of a political nature.

Second Report, Case No. 31, para. 79; Third
Report, Case No. 6, para. 36; Sixth Report,
Case No. 22, paras. 377-383; 12th Report, Case
No. 16, paras. 386-398; 17th Report, Case No. 104,
para. 219; 19th Report, Case No. 110, paras. 74-77;
24th Report, Case No. 142, paras. 130-134;
25th Report, Case No. 140, para. 263; 30th Report,
Case No. 143, para. 146; 33rd Report, Case
No. 184, paras. 88 and 96; 44th Report, Case
No. 200, para. 182; 58th Report, Case No. 251,
para. 597; 66th Report, Case No. 294, para. 486;
Case No. 295, para. 506; 70th Report, Case No. 253,
para. 69; Case No. 202, para. 132; Case No. 323,
para. 384; 74th Report, Case No. 371, para. 248;
76th Report, Case No. 283, para. 116; Case No. 291,
para. 160; Case No. 364, para. 342; 78th Report,
Case No. 383, para. 253; Cases Nos. 397 and 400,
para. 305; 81st Report, Case No. 385, para. 148;
Case No. 396, para. 173; 83rd Report, Cases
Nos. 283, 329 and 425, paras. 157 and 168; Case
No. 370, para. 246; Case No. 399, para. 295;
Case No. 418, para. 353; 84th Report, Case No. 423,
para. 75; 85th Report, Case No. 422, para. 534;
87th Report, Cases Nos. 251 and 414, para. 48;
90th Report, Case No. 432, para. 36; 93rd Report,
Cases Nos. 409 and 456, para. 230; Case No. 476,
para. 294; 95th Report, Case No. 194, para. 163;
Case No. 485, para. 288; 98th Report, Case
No. 358, para. 42; 103rd Report, Case No. 536,
para. 292; 108th Report, Case No. 555, para. 337;
112th Report, Case No. 569, para. 185; 114th Report,
Cases Nos. 574, 588 and 593, para. 223; 116th
Report, Cases Nos. 572, 581, 586, 596 and 610,
para. 327.

371.

In cases involving the arrest, detention or sentencing
of a trade union official, the Committee, taking the view
that individuals have the right to be presumed innocent until
found guilty, has considered that it was incumbent upon the
government to show that the measures it had taken were in no
way occasioned by the trade union activities of the individual
concerned.

103rd Report, Case No. 536, para. 292; 112th Report,
Case No. 569, para. 185; 116th Report, Cases
Nos. 572, 581, 586, 596 and 610, para. 327.
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The Committee is not required to express an opinion on
the question of the granting of permission for a foreign
lawyer to plead.

105th Report, Case No. 528, paras. 261 and 265.

Detentions during a state of emergency

The Committee, while refraining from expressing an
opinion on the political aspects of a state of emergency,
has always emphasised that measures of detention must be
accompanied by adequate judicial safeguards applied within
a reasonable period and that all detained persons must
receive a fair trial at the earliest possible moment.

13th Report, Case No. 62, para. 78;
25th Report, Case No. 136, para. 155;
33rd Report, Case No. 184, para. 124;
116th Report, Oases Nos. 572, 581, 586, 596
and 610, para. 326.

In circumstances approximate to a situation of civil war,
the Committee has emphasised the importance which it attaches
to all detained persons receiving a fair trial at the earliest
possible moment.

Fourth Report, Case No. 30, para. 160.

The requirement of due process would not appear to be
fulfilled if under the national law the effect of a state of
siege is that a court to which application is made for habeas
corpus cannot make and does not make an examination of the
merits of the case.

25th Report, Case No. 140, para. 266; 114th Report,
Cases Nos. 574, 588 and 593, para. 201; 116th
Report, Cases Nos. 581, 586, 596 and 610, para. 326.
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Freedom of movement

The restriction of a person's movements to a limited
area, accompanied by a prohibition of entry into the area in
which his trade union operates and in which he normally
carries on his trade union functions, is inconsistent with
the normal enjoyment of the right of association and with
the exercise of the right to carry on trade union activities
and functions; such a restriction should also be accompanied
by adequate judicial safeguards applied within a reasonable
period and, especiall7, by observance of the right of those
concerned to receive a fair trial at the earliest possible
moment.

25th Report, Case No. 152, para. 220; 58th Report,
Case No. 251, para. 596; 85th Report, Cases
Nos. 300, 311 and 321, para. 110; 114th Report,
Cases Nos. 574, 588 and 593, paras. 189-190.

The granting of freedom to a trade unionist on con-
dition of his leaving the country is not compatible with
the free exercise of trade union rights.

25th Report, Case No. 140, para. 266; 78th Report,
Case No. 360, para. 175.

Maltreatment of prisoners

With respect to the allegations relating to the ill-
treatment of and other punitive measures against workers
who took part in strikes, the Committee pointed out the
importance that it attaches to the right of trade unionists,
like all other persons, to enjoy the guarantees afforded by
due process of law in accordance with the principles
enunciated in the Universal Declaration of Human Rights.

30th Report, Case No. 143, para. 148; 62nd Report,
Case No. 192, para. 71.
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In all
of measures
nature, the
attaches to

27th Report, Case No. 157, para. 327; Case No. 160,

pam. 486; 36th Report, Case No. 185, para. 165;
83rd Report, Cases Nos. 283, 329 and 425, pare. 138;
98th Report, Case No. 425, para. 209; 103rd Report,
Case No. 425, paras. 97 and 98; 114th Report,
Cases Nos. 574, 588 and 593, para. 185.

As regards the sentences of deportation or compulsory
residence passed in virtue of an exceptional procedure, the
Committee, while mecognising that this procedure may be set
up because of the situation of crisis experienced by a country,
has drawn attention to the desirability of this procedure being
attended by all the safeguards necessary to ensure that it
shall not be utilised for the purpose of impairing the free
exercise of trade union rights and to the importance which it
attaches to the trade unions being able to carry on their
activities freely in the defence of occupational interests.

16th Report, Case No. 112, paras. 85 and 86;
19th Report, Case No. 121, paras. 168 and 169;
36th Report, Case No. 185, para. 168; 49th Report,
Case No. 224, paras. 279 and 281; 58th Report,
Case No. 234, para. 583; 74th Report, Case No. 294,
para. 182; 101st Report, Cases Nos. 409, 451 and
456, pamas. 256 and 257; 108th Report, Cases
Has. 451, 456 and 526, para. 136.

A system in which trade unionists were deported following
decisions of public security committees which, by their
composition, were administrative tribunals, any right of
appeal against these decisions lying only to another admini-
strative tribunal, is one which may not be accompanied by
edequnte judicial guarantees.

27th Report, Case No. 157, para. 327; 36th Report,
Case No. 185, para. 165.
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Special bodies and summary procedures

oases where trade unionists had been the subject
or decisions emanating from bodies of a special
Committee emphasised the importance which it
the guarantees of due legal process.
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The Committee considered that when trade unionists.
had been sentenced under summary procedures they did not
benefit by all the safeguards of a normal trial. Accordingly,
the Committee suggested the possibility of reviewing the
cases of those sentenced trade unionists with a view to
ensuring that nobody had been deprived of his liberty without
benefiting by due process of law before an impartial and
independent judicial authority.

114th Report, Cases Nos. 574, 588 and 593,
para. 186.

In cases where no trade union rights are specifically
involved, the Committee has considered that it is not within
its competence to inquire into the extent of secrecy which a
country has felt it necessary to introduce, for its security,
into its procedure for screening employees in an industry
which is being operated more or less on a wartime basis.

Sixth Report, Case No. 46, para. 680.

Non-retroactive nature of the criminal law

The guarantees of due process of law should include
the non-retroactive application of the criminal law.

24th Report, Case No. 142, para. 134; 28th Report,
Case No. 147, para. 239.
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L. GENERAL QUESTIONS

1. Recognition of freedom of association in fact as well
as in law

The purpose of the procedure for the examination of
cases where violation of freedom of association is alleged
is to promote respect for trade union rights, both in law

and. in fact.

First Report, para. 31; 69th Report, Case No. 285,
para. 58; 84th Report, Case No. 423, para. 70;
92nd Report, Case No. 4-39, para. 162.

The right of workers to establish and form organisations
of their own choosing caunot be said to exist unless such
freedom is fully established and respected in law and in
fact.

21st Report, Case No. 19, para. 26; 22nd Report,
Case No. 58, para. 27; 23rd Report, Case No. 111,
para. 107; 67th Report, Case No. 305, para. 105;
69th Report, Case No. 285, para. 58; 84th Report,
Case No. 4-23, para. 70; 92nd Report, Case No. 439,
para. 162.

Appropriate moasures should be taken to ensure the free
exercise of the right to organis of workers and employers
even in their relations with other organiastions or third
parties.

Sixth Report, Case No. 12, para. 264; 108th Report,
Case No. 510, para. 250.

The Committee has not made any distinction between
allegations levelled aainst governments and allegations
levelled against persons accused of impairing freedom of
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association and has considered whether or not, in each
particular case, a government has ensured in its territory
the exercise of trade union rights.

16th RepoTt, Case No. 107, para. 52; 108th Report,
Case No. 550, para. 303.

389.

The guarantee of equality before the law in trade union
matters should be supplemented by measures to promote
effective opportunities for all workers in the overseas
provinces to establish and join organisations of their own
choosing and to participate fully in the trade union
movement.

113th Report, Case No. 266, para. 168.
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2. Measures taken in exceptional situations

See also: 128, 133, 192, 248,
274-281, 326, 346,
351, 352, 368,
373-375, 380.

In cases where the Committee has considered complaints
concerning alleged infringements of trade union rights
committed. under a state of emergency or a state of siege
or under the terms of an Internal Security Act, it has
always expressed the opinion that it was not competent to
come to a decision on the need or the advisability of such
legislation, which is a question purely political in character.
The Committee was, however, of the opinion that it should
consider the repercussions which such legislation might
have on the free exercise of trade union rights.

First Report, Case No. 24, paras. 84 and 85;
Second Report, Case No. 21, para. 24; Third Report,
Case No. 17, para. 51; Fourth Report, Case No. 5,
para. 44; Case No. 30, para. 145; Case No. 38,
para. 179; Sixth Report, Caae No. 40, para. 466;
Case No. 46, paras. 657 et seq.; Case
No. 49, para. 800; Case No. 2, pam. 1012;
Seventh Report, Case No. 56, para. 68; 13th Report,
Case No. 62, pam. 73; 25th Report, Case No. 140,
para. 264; 27th Report, Case No. 157, para. 325;
30th Report, Case No. 172, para. 202; Case No. 174,
para. 231; 33rd. Report, Case No. 184, para. 94;
36th Report, Case No. 192, para. 102; 41st Report,
Case No. 199, para. 65; 56th Report, Case No. 216,
para. 157; 78th Report, Case No. 364, para. 82;
89th Report, Case No. 452, para. 112; 108th Report,
Cases Nos. 451, 456 and 526, para. 141;
110th Report, Case No. 561, para. 218.

Measures of a purely political nature, such as a state
of siege, are matters which are outside the Comnittee's terms
of reference except in so far as they may have an impact on
trade union rights.

103rd Report, Case No. 514, para. 215.

I



- 155 -

In the cases in which it had to examine allegations
against countries which were in a state of political crisis
or had just passed through grave disturbances (civil war,
revolution, etc.), the Committee considered it necessary,
when examining the various measures taken by the governments,
including some against trade union organisations, to have
regard to such exceptional circumstances when examining the
merits of the allegations.

Third Report, Case Io. 1, para. l9 Fourth Report,
Case No. 30, para. 149; Sixth Report, Case No. 40,
para. 561; 12th Report, Case No. 16, para. 383;
16th Report, Case No. 112, para. 86; 17th Report,
Case No. 109, pare. 118; 19th Report, Case No. 121,
para. 169; 24th Report, Case No. 121, para. 69;
25th Report, Case No. 140, para. 261; Case No. 136,
para. 144; 33rd Report, Case No. 184, para. 94;
78th Report, Case No. 364, para. 82.

In cases where there is a state of siege, it is desirable
that the government, in its relations with occupational
organisations and their representatives, should rely on
measures provided for in ordinary law rather than on emergency
measures which are liable by their very nature to involve
certain restrictions on fundamental rights.

56th Report, Case No. 216, para. 157; 90th Report,
Cases Nos. 282 and 401, para. 93.

Measures taken in a state of emergency may constitute
serious interference by the authorities in trade union affairs,
contrary to Article 3 of Convention No. 87, except where such
measures are necessary because the organisations concerned
have diverged from their trade union objectives and have
defied the law. In any case such measures should be
accompanied by adequate judicial guarantees which may be
invoked with reasonable facility.

120th Report, Cases Nos. 572, 581, 586, 596, 610
and 620, para. 43.



The Committee has decided, that, even though cases may
be political in origin or present certain political aspects,
they should be examined in substance if they raise questions
directly concerning the exercise of trade union rights.

First Report, para. 29; Sixth Report, Case No. 12,
para. 189; Case No. 40, pars. 461; 12th Report,
Case No. 63, para. 271; Case No. 16, para. 383;
13th Report, Case No. 67, para. 100; 14th Report,
Case No. 104, para. 93; 16th Report, Case No. 112,
para. 83; 19th Report, Case No. 121, para. 166;
23rd Report, Case No. 111, para. 91; 25th Report,
Case No. 136, para. 144; 36th Report, Case No. 185,
para. 158; 67th Report, Case No. 303, para. 247.

Political matters not involving the exercise of freedom
of association are outside the competence of the Committee
and, in these circumstances, the Committee has no jurisdiction
of a complaint in so far as the facts out of which it arose
may have been acts of sabotage and is likewise incompetent
to deal with the political matters referred to in the
government' s reply.

58th Report, Case No 253, para. 644.
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3. Measures or questions of a political character

395.
The Committee has decided to express its view with regard.

to the application of measures which, although of a political
nature and not intended to restrict trade union rights as
such, might, nevertheless, affect the exercise of such
rights.

19th Report, Case No. 121, para. 167;
Case No. 126, para. 91; 30th Report,
para. 231-I-; 33rd Report, Case No. 184,
36th Report, Case No. 185, para. 159;
Case No. 229, para. 91; 66th Report,
para. 177; 72nd Report, Case No. 294,
116th Report, Case No. 385, para. 191.

24th Report,
Case No. 174,
para. 87;
49th Report,
Case No. 261,
para. 106;



M. MISCELLANEOUS QUESTIONS

1. Change of government

398.

The Committee when examining allegations concerning
the infringement of trade union rights by one Government
indicated that there existed a link of continuity between
pre-existing and successor governments in the same State
and while the latter cannot be held responsible for events
which took place under its predecessor it clearly is
responsible for any continuing consequences which they may
have had since its accession to power.

399.

There a change of régime has taken place in a country,
the new government should take all necessary steps to remedy
any continuing effects which the events on which the complaint
is based may have had since its accession to power, even
although those events took place under its predecessor.

28th Report, Case No. 146, para. 223; 56th Report,
Case No. 159, para. 78.
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Second Report, Case No. 13, para. 149
Case No. 129, para. 15; 56th Report,
para. 78; 70th Report, Case No. 260,
76th Report, Case No. 323, para. 38;
Case No. 316, para. 108; 82nd Report
para. 63; 83rd Report, Case No. 406,
85th Report, Case No. 191, para. 262;
Case No. 360, para. 116.

25th Report,
Case No. 159,
para. 143;
78th Report,
Case No. 335,

para. 320;
98th Report,
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2. State succession

400.

The procedure for te examination of complaints of
alleged iifrir'gements of the ezrcine of trade union rights,
as it has been established, provides for the examination of
complaints presented against meabr States of the ILO, and
it does riot follow that a complaint presented against a
given State in respect of one of its territories end relating
to matters which did. not enter within the self-governing
powers of such territory must automatical]y be considered
as maintained against a new State which assumes, henceforth,
international responsibilities with regard to the territory
within which the events giving rise to the initial complaint
are alleged to have taken place. Evidently, it is possible
for the consequences of events which gave rise to the presenta-
tion of the initial complaint to continue after the setting
up of a new State which has become a Member of the ILO,
but if such a case should arise, the complainants would
be able to have recourse, in respect of the new State, to
the procedure established for the examination of complaints
relating to infringements of the exercise of trade union
rights.

66th Report, Case No 156, paras. 64 arid 65.
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3. Loss of human life

The Committee has stressed that the appointment of an
independent commission of inquiry by the government concerned
is a particularly appropriate method of ascertaining facts
and determining responsibilfties when disorders have occurred
involving loss of human life.

Second Report, Case No. 31, para. 80; Fourth
Report, Case No. 26, para. 124; 15th Report,
Case No. 110, para. 236; 28th Report, Cases
Nos. 11+1, 153 and 154, para. 213.

In cases in wl4ch the dispersal of public meetings by
the police for reasons of public order or other similar
reasons has involved loss of life, the Committee has attached
special importance to the circumstances being fully investi-
gated by an immediate and independent special inquiry and
to the regular legal procedure being followed to determine
the justificstion and nesponsibility for the action taken
by the police.

22nd Report, Case No. 148, para. 102;
66th Report, Case No. 298, para. 541+; 74th Report,
Case No. 363, para. 211; 101st Report, Case
No. 526, para. 520; 114th Report Cases Nos. 574,
588 and 593, para. 224.
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4. Status of aliens

See also: 36, 171, 172, 173,
372.

403.
The Committee is not called upon to deal with the general

question of the status of aliens not covered by international
Conventions, or with cases of expulsion connected with tliis
question.

Second Report, Case No. 27, para. 64; Sixth Report,
Case No. 45, para. 603; 11th Report, Case No. 70,
para. 87; Case No. 71, para. 102; 36th Report,
Case No. 178, para. 44; 105th Report, Case No. 530,
para. 48.

40L4.

It is not for the Committee to deal with measures
falling within national legislation concerning aliens unless
they have direct repercussions on the exercise of trade
union rights.

12th Report, Case No. 16, para. 387; 16th Report,
Case No. 117, para. 99; 19th Report, Case No. 133,
para. 133; 109th Report, Case No. 557, para. 75;
111th Report, Case No. 563, para. 60.

405.

The Committee, while noting that the measures taken
by the authorities in application of the Immigration and
Nationality Act relate to the sovereign right which every
country has to decide who shall and who shall not be admitted
to its territory, was of the opinion that, if the application
of these measures were to inlluence workers in their free
choice of a trade union or to result in workers being dis-
missed or otherwise prejudiced because of their trade union
affiliations, they might infringe the principle that workers
have the right to join trade unions of their own choosing.

11th Report, Case No. 71, para. 101; 14th Report,
Case No. 95, para. 56.
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The Committee has pointed out that where a country
exercises its sovereign right to decide who shall and who
shall not be admitted to its territory, in accordance with
legislation applicable to aliens in general and subject to
the right to seek the remedies provided by due process of
law, particularly cogent evidence would be required to show
that measures taken in any individual case constituted an
infringement of trade union rights.

25th Report, Case No. 138, para. 48..

LJ.07.

The Committee is not competent to express an opinion
on questions concerning the validity of a residence permit
or to pronounce upon the right of a government to extend
or not to extend the validity of such a permit.

109th Report, Case No. 557, para. 77.
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5. Conflicts within the trade union movemant

The Committee has considered it inappropriate to examine
the merits of a jurisdictional conflict between unions.

25th Report, Case No. 152, para. 216.

The Committee has declined to examine cases revolving
around an inter-union dispute over union security arrangements.

30th Report, Case No. 182, para. 108; 34th Report,
Case No. 188, para. 34.

A matter involving no dispute between the government
and the trade unions, but consisting solely in a conflict
within the trade union moveaent itself, is the sole responsi-
bility of the parties themselves.

71st Report, Case No. 318, para. 35.

A complaint against another organisation, if couched
in sufficiently precise terms to be capable of examination
on its merits, may nevertheless bring the government of the
country concerned into question - for example, if the acts
of the organisation complained against are wrongfully supported
by the government or are of a nature which the government
is under a duty to prevent, by virtue of its having ratified
an international labour Convention.

73rd Report, Case No. 322, para. 11.

In the case of internal dissension within one and the
same trade union federation, in virtue of Article 3 of
Convention No. 87 the only obligation of the government is
to refrain from any interference which would restrict the
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right of the workers' and employers' organisations to draw
up their constitutions and rules, to elect their representa-
tives in full freedom, to organise their administration and
activities and to formulate their programmes, and from any
interference which would impede the lawful exercise of that
right.

83rd Report, Case No. 418, paras. 345-347.

4.13.

Article 2 of Convention No. 98 is designed to protect
workers' oranisaticns against employers' organisations or
their agents or members and not against other workers'
organisations or tbe agents or members thereof. Inter-
union rivalry is outside the scope of the Convention.

95th Report, Case No. 44.8, para. 123.

4.14.

Violence resulting from inter-union rivalry might
constitute an attempt to impede the free exercise of trade
union rights. If this were the case and if the acts in
question were sufficiently serious, it appears that the
intervention of the authorities, in particular the police,
would be called for in order toprovide adequate protection
of these rights. The question of infringement of trade
union rights by the government would only arise to the
extent that it may have acted improperly on the alleged
assaults.

109th Report, Case No. 533, para. 116.
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6. Privileges and inimuniies of delegates to ILO meetings

The Committee expressed its regret that the arrest of
a trade unionist as a result of an event arising directly
from a strike should have had the effect of preventing a
Ylorker member from attending a session of the Governing
Body; it also considered that the independence of the
judiciary, once proceedings have been initiated, cannot be
invoked by the government in extenuation of action which it
admits was initiated by itself. The Committee, therefore,
drew attention to the importance which the Governing Body
attaches to the principle set forth in article 40 of the
Constitution tl:iat menbers of the Governing Body shall enjoy
such privileges and. immunities as are necessary for the
independent exercise of their functions.

26th Report, Cases Nos. 134 and. 141, para. 63.

It is important that no delegate to any organ or con-
ference of the ILO, and no member of the Governing Body,
should be interfered with in any way to prevent or to deter
him from carrying out his functions.

28th Report, Cases Nos. 141, 153 and 154, para. 206;
61st Report, Case No. 271, pars. 50; 83rd Report,
Case No. 399, pars. 301; Case No. 418, para. 351.

It is the duty of the government both to refrain itself
from taking measures osloulated. to interfere with a delegate
to an ILO conference in the exercise of his functions, and
to use its influence and take dl reasonable steps to ensure
that such a delegate is not in any way prejudiced by his
acceptance of functions as a delegate or by his conduct as
a delegate, and that measures on other grounds should not
be taken against him in his absence but should await his
return, so that he may be in a position to defend himself.

28th Report, Cases Nos. 141, 153 and 154, pars. 208.
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418.

A government decision which requires workerst representa-
fives wishing to attend an international meeting outside the
country to obtain authorisation from the authorities in
order to leave the country, is not, in the case of members
of the Governing Body, compatible with the principle set
forth in rticle -1O of the Constitution of the ILO.

60th Report, Case No. 271-I-, pai'a. 235.


